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I. INTRGDUCTI1ON

A, This Report

T his report has beaen prepared pursuant to the request of the
Western States Water Council to provide information on the current
status of the reservation doctrine, encompassing a discussion of all
significant cases, including unreported cases and dissenting opinions,
The report aralyzes both the legal and policy aspects of the reservation
doctrine. It also considers the extent that claimed faderal reserved
water rights may be adjudicated as against non-federal rights pursuant
to the McCarran Amendment of 1952. The scope of this report does
not encompass a detailed examination or; other sources of federal power
over water resources such as the "navigation servitude" under which no
compensation is paid for private rights, e

The reservation doctrine has been examined thoroughly by two
earlier studies, the Public Land Law Review Commission study published
in 1969 entitled, "The Development, Management, and Use of Water
Resources on the Public Lands," E_/ and the.report prepared For*_the
National Water Commission published in 1971 entitled, "Federal-State
Relations in the Law of Water Rights,' by Frank J. Trelease. A
Both these studies examine both unreported cases and dissenting opinions
with respect to the reservation doctrine and the McCarran Amendment.
This report will, therefore, not attempt to duplicate the efforts involved
in these studies, but rather will emphasize subsequent developments
and still unresolved issues. The history and evolution of the reservation

doctrine and the McCarran Amendment will, of course, be analyzed.
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However, shou.d furthzar detail be desired, ~efarence t¢c the above studies
is rzcommended.

B. The Reservation Doctrine

Transformation of the West into an economicatly productive and
socially inhabitable region has been due in significant part to the
: . 4/ .
security afforded by state-granted water rights. — As the Public
l.and Law Review Cornmission stated in its repoirt:
' In nearly 100 years of development, state
water law has achieved a reasonable certainty
of results which has permitted substantial pubtic
and private development in the west, While some-
times necessarily complex, the state administrative
and judicial procedures have provided a means to /
determine security of rights to the use of water ' .
However, fadaral court decisions have served to becloud the
status of state created water rights so that the continued orderly planning and
development of western water resources is threatened. Although
federal claims under the so called "navigation servitude" cause sig-
nificant concern in this regard, "[njothing has caused more controversy
' 8
or been the subject of more uncertainty than the "reservation doctrine." &/
II. HISTORY
Because in vast areas of the West rainfall is slight, and land is
virtually worthless without an adequate supply of water, western water
law came to be based on beneficial use of water rather than correlative
N . . 7/
rights and the appropriation theory rather than the riparian, —
Under the appropriation approach the first to make a beneficial use of
8 /

water was protected in that right to the extent of its use. — At

this time in the development of the West, federal policy stressed the
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disposition of the public domain to encourages: homesteading and
settlement. E:y a series of acts in 186€, "87C and 1877, Congress
legitimized the appropriation approach practiced in the western
states and declared that the watar on tha putlic lands was open to
use, and water rights thereto were to be ¢chtained under the ltaws of
the states and territories. Any doubts as o the effect of these acts

were laid to rest in the Supreme Court decision of California-Oregon

Power Company vs Beaver Portland Cement Co.™— The plaintiff

brought the action to enjoin interference with or lessening of the
volume of the Rogue River, a non-navigable stream in the state of
Oregon. The plaintiff had never made an appropriation of water from
the stream but based his claim solely on his alleged rights as a
riparian owner of land taken by United States patent pursuant to the
Homestead Act of 1862. The defendant had obtained construction
permits and certain adjudicated water rights from the State of Oregon
in order to dam and divert water in the stream for a power plant,
The issue, therefore, was whether the homestead patent carried with
it common law water rights appurtenant to riparian ownership. In
holding that tha patent did not include such rights, the Court analyzed
language in the Desert Land Act of 1877 and stated:
" If this language is to be given its natural

meaning. . .it effected a severance of all waters

upon the public domain, not therefore appro-

priated, from the land itself. From that premise,

it follows that a patent issued thereafter for land in

a desert—land state or territory, under any of the

land laws of the United States, carried with it, of

its own force, no common law right to the water 10/
flowing through or bordering upon the lands corwveyed.'™
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Furthermnare, the Court stated that:

"[F]ollowing the act of 1877, if iot before,
all ncn-navigable waters then a pari of the public
domain became publici juris, subject to the plenary
control of the designated states, ircluding those
since created out of the territories named, with the
right in each to determine for itself to what extent
the rule of appropriation or the common law rule
in respect of riparian rights should obtain." 11/

It was thus settled that even government patentees had only received

land titles and had to acquire water rights in accordance with the state law,
As a result, the states at this point had every reason to feel secure
in their ability to legislate as they chose in relation to the non-navigable
waters within their boundaries .i/ This feeling of security, however,
was soon to be diminished.

The emphasis on settlement and development of western iands by
individuals embodied in the Acts of 1866, 1870 and the Desert Land
Act of 1877 was no longer evident by the end of the 19th Century.
Concern for conservation of natural resources resulted in a series
of vast federal reservations of what had previcusly been public land,
Thus, national monuments, national parks, national forests, Indian
reservations and defense establishments were withdrawn from those
lands open to puklic settlement. With respect to the water needs
associated with the programs on these lands, however, it was

customary for the federal government to appropriate water in accord-

13
ance with state laws, —--/ Indeed, despite the increase of federal
activity in the Western States, nothing in the federal enactments
providing for these programs and projects precipitated concern on

the part of state legislatures as they seem to demand compliance
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with state law. Thus, the Taylor Grazing Act, under which most of
the puplic lands are administered, preserves under state law all
. . 14 /
existing and fuature water rights on the lands, — The Federal FPower
Act of 1920 requires the applicant for federai license to show "satisfactory
evidence that the applicant has complied with the requirements of the
law of the state or states within which the prroposad project is to be
located with respect to bed and bank and to the appropriation, diversion,

15 /
Mo Western States congressmen were repeat—

and use of water, ...
edly successful in securing the insertion in federal enactments that
"nothing in this act shall be construed as effecting or intending to effect
or to any way interfere with the laws of any state or territory relating to the
control, appropriation, use, or distribution of water, or any vested right
acquired thereunder., ™ E—/

However, notwithstanding such disclaimers in the federal acts, the

withdrawal of public lands for which they provided established the basis

for the reservation doctrine.
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111, EMERGENZE AND EVCLUTION OF TiHiZ RESERVATION DOCTRINC

The reservation doctrine is based on the premise that since all of
the land now in the Western States belonged at one time to the federal
government (with the exception of Texas), the Western States did not
acquire titie to the public lands when they were admitted to the Union
and, therefore, as to lands which have not been disposed of by the
United States, the federal government is stiil the owner., L Therefore,
the federal goverriment claims a right to dispose and regulate the use of
the retained public domain lands and waters pursuant to the Property
Clause of the Consititution which provides that '"[tlhe Congress shall have
power to dispose of, and make all needful rules and regulations respecting
the territory or other property belonging to the United States; and nothing
in this Constitution shall be so construed as to prejudice any claims of the

United States, or of any particular state." 18/ In exercising this power,

the goverrnment may dispose of the land and water together or the land and
water separately. 19/ The federal government did not dispose of its owner-
ship rights to such waters by the Act of 1866, the Act of 1870, or the
Desert Land Act of 1877, but merely chose to thereby defer control over
the western waters to the states, When the federal government reserves

a part of the public domain for its own purposes, it also resarves sufficient
unappropriated waters to facilitate these purposes. As to this water, the

states' authority to control it is revoked. In the words of one leading

authority in explaining the doctrine:
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"An appropriator complying with state law cannot obtain
title to it and his right applies only to the surplus water, if
any, remaining after the federal right is satisfied. The
reserved 'water so withheid is the property of the United
States, and the government exercising its proprietary powers
and rights can put it to use without comrpliance with state
law. The block of water that will ultimately be needed on
the reserved lands may be used in the rmneantime by an
appropriator who complies with the state laws, but if that
water is later put to use by the government, it takes ro
property from the tempcrary user and owes him no corm-
pensation, " _2_9/

The first indication of the reservaticn doctrire came in tha 1829
Supreme Court decision in United States vs Rio Grande Dam &

21/
Irrigation Co. ™ The issue before the Court was whether an irrigation

company acting pursuant to state authorization could substantially
diminish the navigability of a river. The Court first held that the states'
power was limited by the federal government's superior power over
navigable waters, and secondly noted in support of its conslusion, that
". . .in the absence of specific authority from Congress a state cannot
by its legislation destroy the right of the United States, as the owner of
lands bordering on a stream, to the continued flow of its waters; so far at
least as may be necessary for the beneficial uses of the government
property.™ £/

The real beginning of the doctrine came in the case of Winters v,

United States as/ in which the Supreme Court held that when Congress

created an Indian reservation, an unspecified quantity of water, without
which the land would be valueless, had been impliedly set aside for the
Indians' use and that this reserved right was superior to the rights of

subsequent appropriators who had obtained water rights under the
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applicaple state laws even though the Indians had not made a diversion

24/

for benelicial use.-—" The Court therefore granted an injunction to
prevent upstream diversions of water by the defendent settlers from

the non-navigable Milk River for agricultural use, which had prevented
the water of the river from flowing into the downstream Indian Reserwv-
aticn. In so doing, the court stated that, "[tJhe power of the government

to reserve the waters and exermpt them from appropriation under state

law is not denied, and could not be ., " 2?_/

The "Winters Doctrine", as it became known and accepted, was
universally thought of as a special rule of Indian law, for there were
special circumstances in the case of an Indian reservation that justified
an implication of an intent to reserve water for the Indians that did not
exist in the context of other federal establishments., As one commentator
has stated in analyzing the Winters decision:

"The tribe had enjoyed aboriginal dominion over an area
much greater than that within the reservation boundaries. It's
style of life had been nomadic; like virtually all of the tribes
of the Great FPlains. They had followed game throughout their
hunting grounds. The government in 1888 clearly contermnplated
a very different future for therm. The game animals of the
plains were annihilated by the westward course of European
settlement; the Indians were removed from the path of coloniz-
ation with scarcely more ceremony. The confining of previously
nomadic tribes within relatively small enclaves in their trad-
itional hunting grounds, necessarily presupposed that they must
find a new means of supporting life or lose it. The court in
Winters refused to place upon the Indian policy of the United
States in the latter part of the 19th Century so genocidal a
construction as the second alternative would require. In a
singular judicial effort to reclaim a measure of national self-
respect out of the shambles of American policy toward American
Indians, the court pronounced the Winters Doctrine," 26/
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Thus, th: Winters Doctrine was generally believed to be an excepticn
to the general federal policy of recognizing state laws as controlling water
rights in non-navigable streams; an exception which was necessary to

. . . . . 27/
enable the federal government to fulfill its obligation to the Indians., —

The Tirst hint that the doctrine might be applicable to other with—

drawals of the public dorhain came when the Supreme Court decided

Federal Power Commission v. Oregon, known as the "Pelton Dam"

case. In Pelton Dam, the Federal Power Commission had authorized the

construction of a dam, one abutment of which was located on land withdrawn
for a power site, the other of which was located on an Indian reservation.
Oregon objected to the construction on the basis that the applicant had not
complied with Oregon law. Oregon opposed the project because the pro-
posed dam would interfere with the migration of salmon and steelhead in
the Deschutes River which was conceded to be non-navigablte. The court
held that the Constitution gave the federal government the right to issue

the license without the concurrence of the state, relying on the case of

First lowa Hydroelectric Co-op v. Federal Power Commission. That case

held that the Constitution did not allow a state to duplicate regulatory
control exercised by the federal government as such control might armount

to a state veto power over a federal project. E_?_/ The Court also rejected

Oregon's claim that the water sought to be impounded by thg dam was
under the exclusive control of the state under the provisions of the Desert
Land Act of 1877. This act, according to the Court, did not apply to the
lands in question, since they were reserved as opposed to public lands and

were thus not open for sale and disposition to the public. 39/
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Mr. Justice Doualas dissented in the Pz.ton Dam case on the basis
that a feceral dam could not be bulit on fecd: ~ai lands without oblaining

. : 30 /
its water rights under state law, —

Tha Pelton Dany case became a subiect of two major diveraent
] ]

constructions, '3—-1-/ The first in effect extendad the Winters Doctrine

principals for Indian reservations to all withdrawals of public land,
Federal reserved lands would thus have a reserved water right as of
the day of the withdrawal, which would be paramount to all non-federal
uses and could be used for all implied purposes of the reservation
present or future. The second construction of the case, which is much
more limited, submits that all the Court determined was that the state
could not subject the federal project to its regulatory power since

this might result in a veto of a project over which the Federal Power
Commission had been given jurisdiction by federal legislation. Under
this view, the licensee did not obtain any reserved water rights, and
any water rights required for its project would have to be obtained
pursuant to state law or condemned according to the provisions of the
Federal Power Act. Of the two constructions, the Public Land Law
Review Commission study concludes that the second comports more
with the actual holdings in the Court's prior decisions., 82/ Indeed,
the study finds that the Pelton Dam case "on careful analysis gives no
support or grounds for any extension of the reservation doctrine set

forth in the Indian cases . " 33_/
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The nexi case to consider the reservatisn doctrina was Nevada ex re

24/
Shamberger v, United States = , in which thea federal district court of

Nevada held that the federal government could use underground waters
located unde~ a naval depct without obtaining a state permit. The count

relied on the Pelton Dam decision, reasoning that because the United

States possessed both ownership and control of the land within the scope
of its delegated functions under the War Power, and since the federal
government enjoyed a superior position under the Supremacy Clause,
state laws need not be observed. A key fact in the case was a stipulation

that the development and operation of the wells on a military base "does

35/

not interfere, and has at no time interfered, with anyone's vested rights."—

Thus, nothing in the case established any reserved water right vis-a-vis

non-reservation uses of water, Furthermore, on appeal, the Ninth Circuit

Court of Appeals directed that the case be dismissed because the district
court was without jurisdiction on the ground that the suit was barred by
the sovereign immunity of the United States. The importance of the

36/

Shamberger case is thus limited. —

The next case after Pelton to consider the reservation doctrine was

Glenn v, Urited States, an unreported order withcut opinion,issued in

1963 by a state district court of Utah.gz/ The plaintiff had obtained an

appropriative right pursuant to state law in 1933 to divert water from a
spring arising on the Ashley National Forest for irrigation of her lands
outside tha forest., In 1861, U.S, Forest Service officials constructed

a pipeline upstream from the plaintiff's point of diversion within the
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forest and di/:rted the waters from the spring to a recreation area
thus impairing plaintiff's use. The partics stipulated that the "waters
arising on the Asihley Naticnal Forest are rnecessary to the accomplish-
ment of the purposes for which that forest was estaiblished.” .eig/

The United State's brief in Glenn made little effort to establish
any implied or expressed intent of Congress to resarve water for
forests from appropriation or of any delegation of such authority to the
executive, -%;-/ Indeed, the legislative history of the act creating the
Ashley National Forest contains no support for the sweeping claim
contained in the United State's brief that the government was entitled
as a "settled proposition of law" to all of the unappropriated waters

"which are appurtenant to the lands so withdrawn for the purposes of
the reservation. ,," 4/ In fact, no court up to that time had ever
adopted this proposition. Nevertheless, the district court ruled in
favor of the federal government stating that it "has rights to the use
of the water from sources arising on the Ashley National Forest by
reason of its reservation with a priority date of February 22, 1897,
and such rights include the right to increased use in the future in
order to accomplish the purposes of the forest reserve.™ ﬂ/ However,
in view of the unusual stipulation by the parties in Glenn, and the many
unconsidered problems involved in the decision, the Public Land Law
Review Commission study concludes that the '"case appears a slender
reed on which to base the establishment of a Winters type unlimited

reserve water right for all of the forest lands in the country." 42/
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The majo ~ precedent for the reservat « n doctrine came in 1963

in the Suprernz Court case of Arizona v. California in which the

43/
doctrine was expanded far beyond its original scope, = The Court

agreed with the Master's conclusion that the principle underlying the
reservation of water rights for Indians applies equally to other federal
establishments. fl;f'./ As a result, the Court upheld reserved rights not
only for Indian reservations, but for national forests, national recreation
areas, and wildlife refuges. This extension of the reservation doctrine
was accompanied by virtually no discussion in the Court's opinion. The
report of the Special Master also failed to fully consider this development.—dé’f
In fact, the Master's implication of an intent on the part of Congress to re-
serve water for non-Indian lands is subject to doubt. In the first place,
the Actz of 1866, 1870 and the Desert Land Act of 1877 indicate a
congressional disposition to defer to the states the task of regulating
appropriations of water on the public domain., ﬁ/ Even assuming that

the statutes do not apply to reserved lands, they nevertheless demonstrate
a reluctance on the part of Congress to become involved in the water
rights area. Secondly, as previously noted, the rationale for implying

an intent to reserve water for Indian reservations - namely, that it

would be unconscionable for‘. the United States to have induced Indians

onto a reservation where they were expected to develop an agricultural

economy, without supplying them with an adequate supply of water for

. 47
agricultural purposes -'—-/ does not apply in the case of non-Indian lands,
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The Ceourt @lso adopted the Master's razzommendations that the
quantities reservea for the Indian lands be rheasured by the practically
irrigable lards within the reservations and thus permanently quantiried
the water rights of the Indian reservations in question, 4—8/ In making
this recommendation, the Master specifically rejected a proposal that
he issue a decree "stating that each reservation may divert at any
particular time all the watzsr reasonably necessary for agricultural
and related uses as against those wiho apprapriated water subsequent
to its establishment.” f"_%/Accordmg to the Master's opinion such an
open ended decree would "place all junior water rights in jeopardy

5—0-/ This response seems all

of the uncertain and the unknowable.”
the more persuasive in the case of non-Indian lands which occupy much
more territory than Indian reseivations and which contain some of the
richest watershed in the West within their boundaries. i Notwithstanding,
the Master gquantified the water rights of only two of the four rnon-Indian
federal establishmants. With respect to the Lake Mead National Re-
creational Area and the Gila National Forest, the Master r‘ec‘ommended
the same type of limitless decree he had condz2mned in the case of the
Indian reservations concluding that each establishment could divenrt
water "in quantities reasonably necessary to fulfill the purposes for
which they were created. ..5_%./ As one commentator has noted:

"The Master did not attempt to define the specific

purposes for which any of the non-Indian establishrnents were
created or to detaermine the amount of water necessary to
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fulfill those purpeses....As a consequence, state water
agencies, state appropriators, and the federal establishments
themselves. . .are left without guidelines to estimate accurately
the magnitude of federal water rights, a situation that calls
into question the wisdom of the Supreme Court's expansion of
the reserved-rights doctrine in Arizona v. California," 53/

Another significant aspect of the decision in Arizona v. California

is that the Court reserved water rights for the federal establishments
from navigable waters, It is not clear from the opinion on what con-
stitutional power the Court relied, whether the property power, the
commerce powery,or a combination of both. One commentator concludes
that it makes little difference since, according to earlier Supreme
Court pronolincements, '"the power of the Unites States over navigable
streams is so complete that in reality, if not in legal contemplation, the
United States can deal with such streams as though it 'owned' them. It
can take over the entire stream flow, dam it and distribute it inter- and
intra-state under its own allocations and in disregard of state law." =24
Arizona also contended in the case that executive orders did not
reserve waters. This contention was rejected by the Court vx;hich noted
that some of the reservations of Indian lands that were involved were
made almost 100 years before. Congress and the executive had since
such time recognized these as Indian reservations. The Court therefore
felt that it could give "but short shrift" at this late date to the argument
that the reservations either of land 61" water are invalid because they

were originally set apart by the executive, -5—5/
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I sumiracizing the inpact of the Arizona v, California decision,

the authors o the Public Land Law Review Cornmission study conclude

that Arizona v. California exterided the prior law in a numker of ways:

"(1) [tlhe doctrine was deterrnined applicable to navigable

as well as non—navigable strecams. .., (2) the doctrine was
deemed applicable tc ron-Indian withdrawn lards of tha
United States..., (8) the principle...recognizing an Indian
reservation created by an executive order in 185%, prior

to the Acts of 18686, 1870 and 1877, was extended to executive
orders issued at anytime, without any clear finding as to the
authority of such action to modify prior acts of Congress...,
and (4} the doctrine was deemed applicable tc reserve water for
withdrawn lands not adjacent or riparian to the Cclorado
River,,." 56/ '

In 1971, the Supreme Court in the case of United States v, District

Court In and For the County of Eagle reaffirmed the reservation doctrine

in holding that a state court adjudicating all water rights on the Eagle

River could deal with reserved rights as well as state created appro~
- : 57/

priative water rights. — The CTourt stated:

"It is clear from our cases that the United States often has
reserved water rights based on withdrawals from the public
domain. As we said in Arizona v. California, ... the federal
government had the authority both before and after a state is
admitted into the Union 'to reserve waters for the use and
benefit of federally reserved lands,'...The federally reserved
lands include any federal enclave. In Aprizona v. California we
were primarily concerned with Indian reservations....The
reservation of waters may only be implied and their amount
will reflect the nature of the federal enclave,...Here the
United States is primarily concerned with reserved waters
for the White River National Forest, withdrawn in 1905,
Colorado having been admitted to the Union in 1876.," 58/
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Iv STATEMENT OF THE DOCCTRINE

L
Therea hav.: been relatively few cases on the reservation doctrine,

and, as we shall see in more detail later, there are many unresolved
issues corcerning its scope. As to the established case law, the

Public Land Law Review Commission study reviewed the decisions re=
garding the docirine and concluded that a reserved water right, if validly
established, has the following characteristics:

"(1) The federal government has the reserved
right to use a quantity of water in fulfillment of the
purpose for which a reservation or withdrawal of
land has been made;

(2) The quantity of water reserved may be set
at the total practicable of use, present and future,
under current standards of economic feasibility, or
if for practical reasons this cannot or need not be
ascertained, the reservation will embrace an ungquan—
tified amount sufficient for the future requirements of
the reservation;

(8) The reservation of land for which the reservation
of water is confirmed may be by act of Congress or by
executive order;

(4) The right has a proprietary—ownership of land and
water - basis, (although Arizona v. California might
provide the basis for a federal reservation doctrine in-
dependent of federal lands, under the Federal Government's
commerce clause power over navigable waters);

(5) The right is not dependent upon the application
of water to beneficial use;

(6) The right is not lost by nonuse;

(7) The federal reserved water right has priority
from the date of the creation of the reservation;

(8) The right is subject to private appropriations
that vested prior to the reservations's date;

() The right is senior to all appropriations or

otheruses under state law thereafter made." ?i/

Dean Frank J. Trelease, in his study prepared for the National

0/

6
Water Commission, described the doctrine as follows; ——
"If the United States, by treaty, act of Congress,

or executive order reserves a portion of the public
domain for a federal purpose which will ultimately

F£ATN
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reguir 2 wator, and if at the same timme the government
irteni; tc iraserve unuppircprizted water for that purpose,
then s Ifficient water to fulfill that purpose is reserved
from pprooriations by private uses. The effect of the
doctrine is twofnld: (1) when the vvater is eventually put
Lo use the right of the United States will be superior to
private rights in the source of water acquired after the
date of the reservation, hence such private rights may
be imgaired or destroved without compensation by the
exercise of the reserved right, and (2) the federal use
is not subject to state1la/vs reguiating the appropriation

and use of water " e1.
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V. EFFECTS OF THE DOCTRINE
As a resu t of federal reservations and: rithdrawals from those lands
open to public setilement, as of June 30, 1963, approximately 438% of
the total acreagz within those states ( with the exception of North and
South Dakota) included in the Desert L.and Act is under the responsibility
of federal agencies: a total of 360,789,045 ecres in the eleven contiguous

2/

Approximately 61% of the total surface water run=—

63 /

Western States. S

off in these states is derived from federally reserved lands.
It is , therefore, obvious that the states would be concerned by the

doctrine's unquantified and indefinite claims on unappropriated watar. Such
claims deter future water resource planning and development, and pose the threat
that new federal uses will be given turn—of-the-century priorities that can

take water from currently valuable uses established pursuant to state law

without paying any compensation. As Flovd 8Bishop, the State Engineer

of Wyoming, stated before the National Water Commission hearings:

"One of the most important problems today
relates to the so-called "reservation doctrine"
and the related question of jurisdiction over water
use and water rights. We feel that federal claims
of reservation of unlimited quantities of water for
use on federal reservations, with a priority as of
the date of the reservation, create a cloud over
state~-granted water rights which is intolerable,
Such unguantified reservations would limit future
development and discourage investment in water
projects. National forest reserves in Wyyoming
cover most of the high water producing areas, and
these forests were reserved prior to many cf our
state—=granted water rights., The potential impact
of the Reservation Doctrine on our State is signif-
icant, At its extreme it could seriously damage
existing water users, and as a minimum it creates
a cloud over future water developmeant which needs
to be removed." 84 /
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Motivated LDy these concerns, the states sought legislation to
eithar abrogat: or significantly limit the rec<=2rvation doctrine as it
applies to non Indian raservations. These attempts have been met
with vigorous federal cpposition, primarily cn the basis that the
reservation dcctrine is necessary for the federal goveriment to
carry out its water related activities on federral reserved lands.
As one Derartment of Justice attorney expressed it:

"o require now that water rignts be acquired
uncer state law in order that the purposes of the
reservations may be carried out would put ths
United States in the administration of each reser—
vation in a position subordinate to svery state
recognized water right in a source common to that
of the reservation having a priority date ahead of
the priority date the United States could now obtain
in proceeding to acquire under state law the water

rights it needs," 55_ /

As several authorities have pointed out, however, this argument
fails to consider the basis of the reservation doctrine: the Supremacy

Clause coupled with the power exercised in making the reservation of
’
land —According to Dean Trelease, for example:

", ..[Tlhe reservation doctrine adds nothing to the
power of the United States to take and use the water it
needs for any constitutional purpose or power. If a
constitutionally enacted statute gives an agency of the
United States the power to perform a federal function
on any federal land in any state, whether public land,
reservation or acquired land, and that function requires
the use of water, no state's law can block or limit the
use of water or acquisition of water right. No theory
of federal ownership of reservation is required, The
only difference resulting from reliance on the reservation
doctrine instead of on a more basic federal power is
that in some cases where the water is taken from persons
who have previously put it to use the United States need
not pay for the taking. The reservation doctrine is a
financial doctrine and nothing more.," 2Z1_.
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This financial aspect of the doctrine — no c'ompensation - {5 deemed
one of its sigr’ icant advantayes by some fazderal officials and agencies,
They argue that if the United States lost its reserved rights because the
doctrine was abolished it might have to buy back a water right which,
under the doctrine, it might have been able to prove it already owned -6—8—/
It has bteen submitted, however, that this argument takes too narrcow a
view. An assessment of the maximum net benefits of a fedearal project
must balance the losses and resulting adverse effects against the benefits
whether or not compensation is involved.—si-/ Thus, if the government
initiates a water use on a national park or monument on reserved lands,
and thereby deprives a farmer of water used for irrigation and development,
thus causing the land to return to‘deser*t, the loss is a cost of the new uss
for the national park or monument. This is 30 regardless of whether the
government pays the farmer compensation, Moreover, it is not only a
loss to the farmer but results in a decrease in gross national product.
Therefore, although the new use may cost more in terms of dollar prices
if the present private uses are paid for, economically, the cost is the
same in any case. The question thus becomes one of who should bear
the loss, the nation who receives the benefit from the national park or

0/

7
monument, or the farmer alone for the public good . —/—

The federal government's argument may also be susceptible to the
response that the net cost that would result from eliminating the

doctrine would be de minimus, As one commentator has noted,

"[a] cost accounting would show, I am sure, that
except for Indian reservations, all the water so far
adjudicated to the United States under the reservation

@1



dectiriie could be repurchased at a {raction of
the coust aiready spent defending the wocitine in

legislative and judicial forums.," /. __

There is «lso a fundamental issue of fairnass involved in the goveri-—-
ment.'s argumaint, Even if the governrent were not required to pay
compensaticn, should it do so in the interests of justice? fFor years,
the federal government emphasized and encourage‘d the settlement and
development of the western lands unéer‘ the homestead, public sale, and
other settlement and disposal laws. In effect, the land was "given away,"
but this resultad in increasing the gross national product and promoeting
the national welfare. These early federal statutes and their judicial
interpretaion suggested that the acquisition of water rights was entirely
a matter of local law, N "The states at this point had every reason
to feel secure in their ability to legislate as they chose in regard to
the non~navigable waters within their boundaries." e Now, if the
government's arguments are accepted, many of the water rights ac-
quired in reliance upon this ability may be taken and the land thereby

turned frorm farms and orchards to desert without compensation,

VI, MCCARRAN AMENDMENT
Although the Western States have been unsuccessful in obtaining
legislation to abolish the reservation doctrine as to non-Indian lands,
they were successful in limiting a major obstacle in settling western
water rights ~ the doctrine of sovereign immunity.
As part of the Department of Justice Appropriation Act of July 10,
34/

1952, Congress passed the McCarran Amendment 737 which granted

a limited waiver of sovereign tmmunity in the field of adjudication
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of water rights. It thus provided the only nmeans available to bring the

United States into court to ascertain its clar 1s under the reservation

74/
doctrine. s The McCarran Amendment provides as follows:

"Consent is hereby given to join the United States as a
defendant in any suit (1) for the adjudication of rights to the
use of water of a river system or other source or (2) for the
administration cf sucn rights where it appears that the United
States is the owner of cr is in the process of acquiring water
rights by appropriation under state law, by purchase, by ex-—
change, or otherwise, ana the United Stlates is a necessary
party to such suit. The United States. . .shall be subject to the
judgments, ocirders, and decrees of the court having jurisdiction,
and may obtain a review thereof, in the same manner and to the 75/
same extent as a private individual under like circumstances..." =<

Because of its ambiguities, the McCarran Amendment was initially
a disappointing means of determining the scope of the government's re-

served rights. Many of the ambiguities’'in the statute were, however,

resolved in the case of United States v. District Court for the County of

Eagle .ZE-/

The case arose when the United States was served with a standard
notice to file a statement of claim and to present evidence in regard thereto

in an adjudication of the Eagle River, a tributary of the Colorado River in
Western Colorado, The government moved to dismiss on the basis of
sovereign immunity. The Colorado court found that the United States
was properly joined in the action and the government appealed directly

to the United States Supreme Court.,

The Supreme Court in Eagle County affirmed the lower court's

decision and in so doing resolved several of the major questions
surrounding the McCarran Amendment. The government argued that
the federal court had exclusive jurisdiction under the McCarran

Amendment., The Supreme Court, while agreeing that any federal
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question presanted could be preserved and Laken to fedgeral court for

review, neveriheless ruled that the ortginai lecision coulc Le rende~ed

77/

in the state courts.,

Another major issue was whether the Amendment's waiver of
immunity applied to the government's reserved rights as well as
appropriative rights acquired under state law. The Court ruled that
the term "otherwise" in the phrase,"w here. . .the United States is
the owner of. . .water rights by appropriation unde:~ state law, by
purchase, by exchange or otherwise," referred also to ressrved rights
in view of the all-inclusive nature of the statute.

Another issue concerned the phrase "river System" Some earlier
cases indicated that less than a comiplete river system was unacceptable
Due to the practical impossibility of joining and obtaining jurisdiction
over the thousands of water rights holders on any major stream syster,
this construction would have negated any remedy cf those wishing to

79 /

solve the problems in this area. However, the Court dismissed

this argument as almost "frivolous, ' stating that "a river system"

. e 80
must be read as one in the particular state's Jumsdtcuon.—/

The government also urged that the form of the proceeding was not
a "general adjudication™ within the purview of the Amendment. The
Court ruled, however, that the proceeding was not a private one where
named claimants assert priority over the United States, but involved the

entire community of claims, As such, it was general and thus within

(24)
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Lhe scope of the statute giving consent to join the United States as a

defendant in suits involving the adjudication of water rights. -EiT——/

The McCarran Amendment thus became a muzh more useful
tool in determining the scope of the governmant's claims under the
reservation coctrine. Many unresolved questions remain, however,

as we shall see.

VII. UNRESOLVED ISSUES

A, Scope of the McCarran Amendment

Eagle County did not determine whether a state can adjudicate
federal water claims in an administrative proceeding rather than a
judicial proceeding. In some states like Wyoming, the administrative

determination is "final", but of course the parties may appeal to tha

courts, ?3._/ In others the administrative procedure is similar but
the methods of transferring the proceedings into court differ. g/
One court, in construing the McCarran Amendment stated that "[i]n
view of the meaning of the word "suit", the words "adjudication" or
"administration' of rights in a "euit" clearly 'contemplate judic‘ ial
action." 85/ Although the issue was not before the court and thus no
determination was made that a suit is the exclusive remedy, one .
writer has concluded from the case that a state administrative
proceeding does not come within the purview of the Mc Carran
Amendmer\t.@g/ Another authority éontends, however , that the

Congress could not have intended that a state like Colorado or Montana -

(by virtue of their special statutes) should adjudicate water rights with

(@5



£

the United Stat=s while at the same time inteading that states like
Wyoming (with a water rights administratio system) should be
precluded from doing so because its initial proceeding is administrative
rather than judicial, §7—/ Hope has been expressed that the lack of
sympathy which the Supreme Court showed in Eagle County for
"frivolous" objections of the United States may dispose of the "suit"
problem and that any proceeding which is "not a private one to determine
whether named claimants have priority over the United States, " but a
public one which "reaches all ctaims', may be a suit for adjudication

88 /

under the Amendment.

While Eagle County sanctioned state court jurisdiction to adjudicate

federal water rights claims, it did not hold that state courts had ex-—
8g /
clusive jurisdiction to do so. In United States v. Akin, et. al, the Tenth

Circuit Court of Appeals recently held that state and federal courts
have concurrent jurisdiction to adjudicate United States water rights
claims., The case arose when a Colorado federal district court
dismissed a suit filed by the United States to adjudicate water rights
in the San Juan River including Indian reserwved rights claims,
Subsequent to the filing of the federal action, the Mancos and South-
eastern Colorado Water Conservancy Districts had brought suit in
state court seeking judicial determination of the same water rights
involved in the federal action and joined the United States as a defendant.
Judge Finesilver of the federal district court dismissed the action on
the basis of the doctrine of abstention and for reasons of "comity."

His decision was reversed by the Tenth Circuit Court of Appeals,
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The Tenth Circuit first addressed the jurisdictional question., It
held that the McCarran Amendment does not preclude federal courts
from assuming jurisdiction in an action to adjudicate federal water
rights claims. The court stated that "[i]f Congress had intended to
force the United States to litigate its water cases in state courts,
it could have done so by creating a water rights exception to Section
1345 (28 U,.S5.C. 8 1345 gives to district courts original jurisdiction
of all civil actions commenced by the United States except as otherwise

9 /
provided). This it did not do either expressly or impliedly." The
court distinguished other earlier cases in concluding that the McCarran
Amendment permitted but does not necessarily require, the United
States being subjected to state jurisdiction.

The court next found that the lower court erred in applying the
doctrine of abstention since (1) the doctrine of abstention is to be narrowly
construed; (2) this was not a case in which further state proceedings
might obviate the necessity for a constitutional law decision; (3) the
federal court in this case would not be short circuiting or interfering
with the efforts of a state administrative regulatory system; and (4) this
case did not present a novel and important issue of state law. The court
was not impressed with the argument that its decision would r‘esuit in
jurisdiction of water rights disputes being obtained by a race to the
court house. While admitting that the race idea had no intrinsic
attractiveness, the court concluded that it was a necessary result where,

as here, concurrent jurisdiction exists., Finally, the court felt that the

United States was involved in the federal action as a plaintiff "seeking
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to establish rig'its which have a national and sovereign character, ...

: L : s . N1/

a factor whick nilitates strongly against the applicability of abstention," -—
As an additional argument in support of reversing the lower court's

decision to abstain, the United States urged on appeal that the state

court lacked jurisdiction to join the United States as a defendant in

state court actions to adjudicate Indian water rights claims, Many thought

g2
this issue was resolved by Eagle County. 2/ In that case the Supreme

Court stated that the statute was "all inclusive™ and included "appropriated

rights, riparian rights and reserved rights." The Court in Arizona v,

California had indicated that the principal underlying the reservation
doctrine applied to Indian as well as non-Indian rights., Thus, the language
of Eagle County which covered reserved rights with no identifiable ex—
ceptions was construed to mean that state courts had jurisdiction to
93 / .

adjudicate Indian water rights as well, —— However, the United States
argued that the McCarran Amendment, which deals with water rights of
which "the United States is the owner" does not apply to water rights the

. . . 94 /
United States holds as trustee for the Indian tribes., ——" The Tenth
Circuit avoided this issue by finding that the lower courts decision to
abstain was in error on other grounds. The opinion does indicate,
however, that the state court would have had jurisdiction to adjudicate

the water rights in question had it been first to obtain jurisdiction,

This issue will be more directly decided in the case of New Mexico v.

95 / o :
Lewis et al. and a companion case, —— This case was initiated in the

Chaves County Court of New Mexico by the state to adjudicate all water
right claims to divert and use waters of the Rio Hondo stream system.,
The United States was joined as a defendant as to both its reserved
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rights claims for forest lands and for the M<scalero Apache Tribe.
The district court dismissed the suit as to the Indian water rights claims,
but retained the United States as a defendant as to its forest land claims,

This decision is now on appeal.

Another issue left unresolved by Eagle County was whether or not

federally reserved water rights must be quantified at the time of a
general adjudication under the McCarran Amendment., In a recent
decision, the Idaho Supreme Court held that such federal claims must
be quantified or the purpose of the McCarran Amendment to instill
certainty into water rights by way of a general water adjudication would
be frustrated, %5—/ The United States had intervened in an action to
adjudicate water rights in Hayden Lake, Kootenai County, Idaho, and
filed a notice of claim of water right stating that " [t]he reserved
right claimed by the United States is in amounts reasonably necessary
and sufficient to carry out ?:he limited purposes for which the forest
service lands were reserved; namely timber management and production
and related purposes, including fish and wildlife management, livestock
grazing and recreational activities." E’-—7-—/"I'he Idaho district court concluded
that the United States held reserved water rights with a priority of
November 6, 1906, but insisted that such reserve rights must be |
quantified. The United States appealed from that decision.

The Idaho Supreme Court examined the legislative history of the
MeCarran Amendment and concluded that Congress sought thereby to
remedy the casting of doubt on the amount and validity of state created

water rights by federal claims. The court reasoned that to accept the
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claim of the Ur ited States to amounts "reasonably necessary to carry
out the limited purposes for which the forect reserve lands were

reserved" would exacerbate the element of uncertainty the Congress

o8 /
sought to eliminate in enacting the McCarran Amendment, ——

A similar issue is involved in a case now pending in the Luna County
gs8A / '

State District Court for New Mexico which involves United State's
reserved water rights claims for certain Gila National Forest lands

and certain parts of the Fort Bayard military reservation. In this case
the Special Master has determined not only that federal reserved water
rights must be quantified, but, in addition, the Master has: (1) established
the priority dates for the federal reservations; (2) declared the purpose
for which the reserved waters may be used; (3) listed the present uses

on the reserved land adjudicated to the United States; (4) required that
the uses in Gila National Forest which had been made under a United
States Forest Service permit requiring uses to be undertaken in com-
pliance with state law be adjudicated to the permitee and not to the United.
States; and (8) with the respect to rights of the United States to water for

future Needs, required the United States to specify such future needs

within one year after the date of the order, including priority, amount,
purpose, period, and place of use of all such claimed future requirements
to be followed wlithin 30 days by notice to the state of New Mexico and

all other parties in the lawsult, who would then have the right to object

to any and all of the claims at the hearing before the Special Master, at
which time the rights of the United States would be finally adjudicated.

If the Special Master's findings are adopted by the trial court and upheld,
they should provide the State of New Mexico with a valuable means to

quantify the reserved water rights of the United States and fix their

relationship to water rights acquired under that state's laws.
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B. Scope ot “he Reservation Doctrine

There are relatively few cases that de:1 with reservation doctrine
and a number of guestions remain undecided. In its report, the Public
Land Law Review Commission listed the following:

"(1) The detailed nature of the showing required to establish
an implied intent to reserve waters upon the creation of a
reservation;

(2) The nature and scope of the permissible purposes for
the use of water that may be deermed to be within the implied
intent on establishment of the reservation;

(3) Whether the original purposes for reservation of water
may be expanded by the subsequent addition of new purposes
or new programs;

(4) The full range of the type of withdrawals to which the
reservation doctrine is applicable and whether nonstatutory
withdrawals by the executive without congressional author-
ization are valid;

(5) Whether maximum quantities reserved under the doctrine
based on current standards of economic feasibility may be
opened and increased upward or downward upon changed future
feasibility standards;

(&) Whether the use of the reserved water is confined to
the watershed;

(7) Whether the federal government has the right to unappro-
priated water independent of its ownership of lands;

(8) Whether the reservation doctrine is applicable to acquired
lands or is confined to original public domain lands; and

(9) Whether the termination of a withdrawal also terminates
the reserved water right." 99/

To this list should be added the question of whether the reservation

100/
doctrine extends to groundwater as well as surface water, —
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With the exception of a decision by tt¢ Federal District Court
for Nevada upheld by the 9th Circuit, but still being further appealed,
no cases have been found since the publication of the Public Land
Law Review Commission study in 1962 which deal with the above
questions. Nevertheless, the government's position on the status of
the law seems to be that many of these issues are settled. For example,
the government attorneys contend that:

(1) There is no legal basis for any limitation on Winters Doctrine
rights to the watershed in which the government land is situated. More-
over, the laws of the state could not thus restrict the powers of the Congress
over the properties of the nation. William H, Veeder, Bureau of Indian
Affairs, Department of the Interior. ﬂ/

(2) Where circumstances warrant the use of Indian lands for
recreational, commercial, or industrial rather than for agricultural
purposes, reserved water rights remain available for those other .
purposes, (Solicitor of the Department of the Interior — 1964), E/

(8) The guantity of the right is not necessarily dependent on what
was foreseen or foreseeable at the time the reservation was established.
Uses of water which may not have been contemplated when the reservation
was established are properly included in the reserved right so long as

they are reasonably necessary or appropriate for the purposes of the

reservation. (David Warner, Dept. of Justice) 103/

(4) Inpractice and principle Winters Doctrine Rights have been

and may be exercised for any beneficial use including but not limited to
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recreation and fishery. ...They are in no way affected by the fact that
the stream involved rises off the reservation. ...Where groundwaters
are the source of supply the Indian rights necessarily attach to them.,"

William H. Veeder, Bureau of Indian Affairs, Dept. of the Interior, 104/

(6) Water may be claimed on forest lands under the reserved
rights doctrine for the benefit of such special use permitees as loggers
and resort operators, where to do so will enhance the benefits that the
public derives from the National Forest system. (Forest Service Manual
Section 2541,12, Region 5 Supp. 2, 1966)

Some of the government's contentions will presently be tested in cases
now pending in courts in the Western States, For example, a federal
district court in New Mexico is now adjudicating a claim by the United
States that it is entitled to such rights as may be needed to maintain a
minimum stream flow in the lower four miles of the Red River so that its
wild and scenic character*- may be maintained. The priority date claimed is Oct.
2, 1968, the date on which this segment of the Red River was designated as a
component of the national wild and scenic river system pursuant to the
Wild & Scenic Rivers Act, 1—03/ Also, in the Federal District Court for
the Eastern District of Washington, the court is confronted with a federal
claim to sufficient water to maintain Chamokane Creek as a fishery, a
natural habitat for wild fowl and game, a free~flowing recreational stream,

and an aesthetic and natural resource for the Spokane Tribe of Indians. JPE/
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The government was recently successril in asserting one of its cor-
tentions before the United States District Court for the District of Nev: 3a

and the 9th Circuit Court of Appeals in the case of United States v,

107
Cappaert. —/ However, both the private defendant and the state of

Nevada are pursuing the case further via a petition for rehearing en
banc and then a petition for writ of certiorari if necessary.

The case raised the question of whether or not the reservation

doctrine applies to percolating water, The defendants had been

pumping water from underneath privately owned land in compliance
with all relevant Nevada regulations. The United States brought an
action to enjoin further pumping in the wells, claiming that the pumping
was lowering the water level in Devil's Hole, a detached addition to the
Death Valley National Monument, The. pool in Devil's Hole is fed by
underground water passing through a large cavern. In the pool there is
a species of small fish called the Devil's Hole FPupfish which has been
found to be a rare and endangered species. As the pumping on the
defendant's ranch continued, the water level in Devil's Hole allegedly
lowered exposing a natural rock shelf upon which the Pupfish feed and
reproduce., Since this allegedly posed a threat to their survival, the
court permanently enjoined the defendants from pumping from under-
ground waters, except for domestic purposes, to the extent required

to achieve and to maintain at Devil's Hole, a daily mean water level of
3 feet below a copper washer placed there for reference, a level which

is deemed sufficient to allow the propagation of the Pupfish, E/

The first case to deal with "reserved lands" in deciding groundwater

rights was State ex. rel, Shamberger v, United States, 199—/ The Federal

District Court of Nevada held in that case that the federal government
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could use und=~ground waters located under a Naval Denot without

obtaining a permit from the state. The court relied on the Selton Dam

decision in reasoning that since the United States possessed both owner-
ship and control of the land within the scope of its delegated functions
under the War Power, it enjoyed a superior position under the
Supremacy Clause and state laws need not be bbserved.

However, the significance of Shamberger is,as previously noted,

limited. In the first place, the court was not dealing with federal
claims to reserved groundwater rights as against private users

. 110/ . . .
adjacent to the reserved property. — Secondly, the Ninth Circuit

Court on appeal directed that the case be dismissed because the district

court was without jurisdiction., Shamberger thus has little or no value

as a precedent applicable in deciding the issues in the Cappaert case.

1/

The case of Tweedy v, Texas Company LAY also referred to the

reservation doctrine with respect to percolating water. The owners

of land within an Ind_ian reservation brought an action for damages

against the holder of a gas and oil lease for all groundwater drawn by

the lessees and used in the extraction of oil. The plaintiff claimed that

it had rights to the groundwater as an incident of ownership of land. The
court noted in dictum that the reservation of waters for the Indian lands
would apply both to surface or to underground water, 1_1.?._/ Nevertheless,
the reservation doctrine was not the basis of the decision, but rather

the fact the plaintiffs had failed to show any damage caused by the

defendant's use. Again, the issue of whether the owner of federal
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reserved wate r rights may prevent the use of water by adjacent private
parties in ordoer to protect his own underground water supply was not
before the court in Tweedy, There was thus no firm precedent before
the Court in Cappaert for extending the reservation doctrine to ground
waters., Moreover, the rationale for the reservation doctrine - the
implied intent of Congress to provide water for the purposes of the
reservation — does not support an extension of the doctrine to percolating
waters,

Surface waters flowing through or by reserved lands should have
been apparent to Congress at the time of the withdrawal; thus, courts
could reasonably assert that Congress had "impliedly" reserved this
surface water for use on reserved lands., In the case of ground water,
however, the existence, extent, and flow of groundwaters underneath the
reserved lands could not have been apparent to Congress. —1-1—9/

There is also another fundamental difference between surface and
percolating waters., Since surface water moves rapidly over a stream
bed, an upstream diversion can effect the downstream user within a
matter of hours. Percolating water, on the other hand, moves very
gradually through no defined channel and because of false non—-porous
materials, and other natural factors, it is often impossible to predict
the effect of the drawing of groundwaters on other water supplies., Thus,
a ground water user adjacent to a reservation might pump water for
years before the total effect of the reservation would be known. By
that time, he could have made a substantial investment in the land and
water use. Under such circumstances, application of the reservation

doctrine would be especially onerous. lli/



T

Ground water is a significant resourcce in the United States. In
1963 1/5 of the nations water needs were met from underground socurces
. L . . . 115/
and this proportion is projected to reach 1/2 in the near future, — It

is not known to what extent that groundwater supplies are derived from

federally reserved lands. However, the amount will probably parallet

116/

surface water in percentages. It is obvious, therefore, that the
application of the reserwvation doctrine to groundwaters such as in

Cappaert could have serious consequences.
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VIII CONCLUSION

It must be conceded that the reservation doctrine rests on firm
footing in the case law., The re are, however, many unresolved questions
concerning its scope, some of which will be decided in cases now pending
in courts in the Western States. It is also undeniable that federal
reservation doctrine claims to Substantial rights in water resources
in the Western States rendenr uncertain the fate of appropriations on the
streams arising or flowing through federal lands in those states, Up
to now, however, those seeking to solve the problem have been met with
the effective argument that they have failed to provide concrete evidence
of the harm that will result if the present situation is allowed to continue.
Thus, Ramsey Clark, then Attorney General of the United States, in
hearings before a Senate Committee, made the following statement:

"For all the hue and Cry arising from the federal-states

water rights controversy, not one state, not one county,

not one Municipality, not one irrigation district, not one

corporation, not one individual, has come forward to plead

and prove that the United States, exercising alledged pro-

prietary rights in the unappropriated water of the public

domain, has destroyed any private property right or has

interferred with any state crlocal government regulation,
Why? Because it hasn't happened."” 117/

Two cases now pending in Nevada, however, exemplify the fact
that this response no longer has any merit, if indeed, it ever did.

The plaintiff in the Cappaert case, previously discussed, had
invested over $7,000,000 for land development and irrigation prior

to the commencement of the suit. 1—1—8-/ If the United States prevails
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on appeal, the defendant's investment will be substantially lost, crops

wiil be destroyvead, and hundreds of acres of -eclaimed land will revert
119 /

to desert, —-

Another Nevada case has the potential of even greater damage to

private rights. In United States v, Truckee—Carson Irrigation

120/

District et, al,, the federal government contends in the United

States District Court for the District of Nevada that it is entitled to
reserved rights in the Truckee River sufficient to maintain the level of
the Pyramid Lake, a desert lake which is enclosed within the Pyramid
Lake Paiute Indian Reservation, and which is the natural terminus of
the Truckee River with no outlet, The government claims that diversions
from the Truckee River by state permittees and holders of federal district
court decreed rights have resulted in a drastic reduction of the level of
the lake thus threatening the Tribe which depends on the lake for fish-
eries, for food and barter, for fees from fishermen for fish licenses,
and for irrigation and domestic supplies.

The government previously made Winters Doctrine claims on

121
behalf of the Tribe in 1913 in the Orr Water Ditch Company case. 2 The

Orr Water Ditch decree which became final in 1944, determined the

separate rights of thousands of private and public water users in the state

. . . . . 122 /

of Nevada, including rights for the use of the reservation Indians, —

Subsequently, as a result of reliance upon the continued validity of the Orr

Water Ditch decree, the number of people dependent on the water increased
123 /

dramatically, = The government nevertheless contends that it is not

barred by the decree from now making a claim to additional water
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necessary to maintain Pyramid Lake. If thie government prevails in
its contention, hundreds of state permittees and holders of Federal
district court decreed rights may be forced to relinguish their rights
without compensation.,

Even if the government does not prevail in these two Nevada cases;
they exemplify the inhibiting effect that federal claims under the reser—
vation doctrine can have on water resource planning and development in
many western areas. After the government succeeded in enjoining the
defendant in Cappaert from further pumping, the defendant, pending appeal
suspended further land development and reduced his work force from 81

124 /

men down to 16 men. It would also seem unwise to initiate any project

in Nevada or California which would have to rely on Truckee River water
until such time as the Pyramid L.ake case is settled, which may be many
years, Surely, these cases demonstrate that the reservation doctrine

does not present us with a mere theory, as some have contended, 1-2i/

but rather a condition in need of remedy.
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