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I am pleased to appear before the Subcommittee to discuss the

possible ramifications of the Supreme Court's decision in Sporhase

v. Nebraska. The Western States Water Council consists of repre-

sentatives appointed by the governors of twelve western states.
As such, the Council is vitally interested in questions of federal
and state jurisdiction over allocation of water resources. Since
the Council has not had an opportunity to formally react to the
Sporhase decision, I can only share with you at this time some
information which I hope will be valuable and some personal views.
As you know, the western states have comprehensive systems to
effectuate allocation of precious water resources. The purpose of
these systems is to make sure that water is put to the highest
beneficial use for the benefit of the citizens of each respective
state. Congress has traditionally and repeatedly deferred to the
states' authority to allocate water resources. The Supreme Court,

in the landmark case of United States v. California, noted thirty-

seven statutes in which Congress has expressly deferred to such state
authority.

This deferrence is based on a recognition that decisions re-
garding water allocation profoundly affect the destiny of a state's

industries, farms and communities, as well as its environment. Such

decisions are best left to those most affected.
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In order to protect their water resources, virtually all
western states have legislation dealing with export of water out-
side the state. Some of these statutes include prohibitions or
réstrictions of varying kinds and degrees with the purpose of pre-
serving the water resources of the state for the health and

prosperity of its citizens. The Supreme Court in Hudson County

Water Company v. McCarter upheld such a state statute prohibiting

transport of water of any state stream into another state for use
therein. The Court stated that 'the constitutional power of the
state to insist that its natural advantages shall remain unimpaired
by its citizens is not dependent upon any nice estimate of the
extent of present use or speculation as to future needs. The legal
conception of the necessity is apt to be confined to somewhat rudi-
mentary wants, and there are benefits from a great river that might
escape the lawyer's view. It finds itself in possession of what all
admit to be a great public good, and what it has it may keep and
give no one a reason for its will."

The recent Supreme Court decision in Sporhase runs counter to

its earlier decision in Hudson County. The Court declared uncon-

stitutional the provision in the Nebraska statute requiring that

the state in which Nebraska ground water is to be used grant re-
ciprocal rights to withdraw and transport ground water from that

state for use in the State of Nebraska. The Supreme Court found that
ground water was an article of commerce and that the Nebraska legis-
lation was discriminatory against interstate commerce and subject

to the "strictest scrutiny.'" Under that test, the Court found the
reciprocity requirement invalid. At the same time, the Court remanded t

the lower court to determine whether other provisions of the export stat
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could be upheld. In so doing, the Court noted that "a demonstrably
arid state conceivably might be able to marshall evidence to
establish a close means - end relationship between even a total ban
on exportation of water and the purpose to conserve and preserve
water."

Reciprocity requirements are not uncommon in the statutes of
western states. In preparation for this hearing, we have compiled
a brief summary of such export statutes, copies of which are pro-
vided as an appendix to my statement. You will note, for example,
that Idaho prohibits issuance of permits to appropriate water with-
in Idaho for diversion into another state unless the sister state
has reciprocal legislation. California allows an appropriation of
water within that state for use in another state provided the
sister state reciprocates. Washington also requires reciprocity in
legislation as a condition to issuance of permits for putting
Washington waters to beneficial use in some other state or nation.
Thus, the implications of the Sporhase decisions reach far beyond
the State of Nebraska. Any such reciprocity provisions would appear
to be in jeopardy, although the Court made it clear that the con-
stitutional propriety of export statutes would be considered on

a case by case basis, to be decided as the facts of each case warrant.

I would assume that each of the western states will be exami-
ning other provisions of their statutes in light of the Supreme
Court's decision. The Sporhase case appears to indicate that
such provisions must relate directly to conservation and preser-
vation of water resources. Moreover, provisions which discrimi-

nate against uses outside of the state will be reviewed with
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the closest scrutiny. Of particular interest will be the Court's
ruling that ground water is an article of commerce and therefore
subject to the Commerce Clause.

The Western States Water Council will be assisting states in
this review and analysis. For this purpose, the Legal Committee of
the Council will be meeting in mid-October to initiate a full dis-
cussion of the implications of the Sporhase case and consider what
actions should be taken as a result.

Among the questions which I anticipate will be addressed are
the following: What are the literal implications of the Sporhase
case? What other cases may be pending which will further address
the issue? What, if any, new basis does Sporhase provide for
assertion of federal jurisdiction over water allocation? What
additional precautions, if any, should be taken, to assure the
validity of provisions in federal law deferring to state authority
regarding water allocétion? I would be most happy to provide the
subcommittee with the results of the Council's efforts in this
regard.

That concludes my statement. I would be happy to answer any

questions which you may have.
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INTRODUCTION

The following is a compilation of western state water laws
relating specifically to interstate and/or interbasin water
transfers. In most cases merely a copy of the pertinent laws
is included. Following the state laws is a memorandum regard-
ing the constitutionality of such laws. It must be noted that
no attempt has been made to deal with federal laws which might
pertain to major interstate or interbasin transfers or to deal
comprehensively with interstate compacts. The editorial notes

dealing with interstate compacts are illustrative only.
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§ 45-153. Application for interstate o-perat!ona

A An application for appropriation of water shall not be denied because the point
of diversion of water described in the spplication or any portion of the works to be
.eonstructed for the purpose of storing, diverting or distributing water, or the place of
intended use, or the lands to be irrigated by the water or part of such water, is
located in another state. If the point of diversion or any of the works, or the place of
intended use, or the lands or part of the lands to be irrigated by such water, are
located within the state, the permit shall be issued.

B. The director may, in his discretion, decline to issue 2 permiit if the point of
diversion is within the state but the place of beneficial use is in some other state.
Amended by Laws 1979, Ch. 139, § 25, eff. April 24, 1979; Laws 1980, 4th 8.S,Ch. 1,
§ 55, eff. June 12, 1980. :

For legislative intent regarding termination of For impairment of obligations and nonsever-
provisions added or amended by Laws 1979, ability provisions of Laws 1980, 4th SS. Ch- L
Ch 139, see note following § 45-103. ;ll:aivel June 12. 1980, se= notes preceding
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Pt 2 | INTERSTATE STREAMS § 1231

_ ' Article 3
APPROPRIATION FROM INTERSTATE STREAMS

Sec.

1230. Appropriation of water for use in another state.
1231. Stream flowing across state boundary; exception.
1232. Interstate lakes.

{
|
§ 1230. Appropriation of water for use in another state

Upon any stream flowing across the State boundary, an appropri-
ation of water in this State for beneficial use in another State may be
made only when, under the laws of the latter, water may be lawfully
diverted therein for beneficial use in this State.

(Stats.1943, c. 368, p. 1615, § 1230.) ~
Derivation: Stats.1913, c. 5S6, p. 1012, § 15a, added Stats.1917, c. 193, p. 284, §1.

Law Review Commentaries

Ownership of waters. in the Hetch
Hetchy basin and water shed. (1941) 16
S.Bar J. 380. i

- Library References
Waters and Water Courses <=120. CJ.S. Waters § 170.

§ 1231. Stream flowing across state boundary; exception

Upon any stream flowing across the state boundary a right of
appropriation having the point of diversion and the place of use in
another state and recognized by the laws of that state shall have the
same force and effect as if the point of diversion and the place of use
were in this State if the laws of that state give like force and effect
to similar rights acquired in this State; provided, that this section
shall not apply to the Walker River and its tributaries or claimed
rights of appropriation therefrom in the State of Nevada, whether
heretofore or hereafter initiated.

(Stats.1943, c. 368, p. 1615, § 1231. Amended by Sfats.lQGl, c. 349,
P. 1389, § 1, eff. May 13, 1961.)

Historical Note

The proviso was added in 1961,

Derivation: Stats.1913, c¢. 556, p. 1012,
i 15a, added Stats.1917, ¢. 105, p. 284, §

Cross References

Change in poiut of diversion, use and purpose, see § 1700 et seq.
68 Cal.Code—21 321



§ 1232 APPROPRIATION OF WATER

§ 1232. Interstate lakes

Nothing in this article applies to interstate lakes, or streams

flowing in or out of such lakes.
(Stats.1943, c. 368, p. 1615, § 1232.)

Derivation: Stats.1912, c. 586, p. 1012, § 154, added Stats.1817, c. 195, p. 284, § 1.

Code Commission Notes

Strictly speaking this provision in the present®law would
exempt streams flowing into Lake Tahoe from the entire Water
Commission Act. We assume that it was intended only to except
such streams and the lake from the section, or from the act
which added the section. Section 15a was added by Stats.1917,
¢. 195, p. 284 which affected no other part of the Water Commis-

sion Act.

r

Library References

YWaters and Water Courses €-130.

C.J.S. Waters § 170.

§ 10505. Restrictions on release or assignment

No priority under this part shall be released nor assignment
made of any application that will, in the judgment of the board, de-
prive the county in which the water covered by the application origi-
nates of any such water necessary for the development of the county.

(Added by Stats.1943, c. 370, p. 1896. Amended by Stats.1957, c.
1932, p. 3405, § 257; Stats.19539, c. 2101, p. 4872, § 4; Stats.1965, c.

989, p. 2618, § 5.)
Derivation: See Derivation uoder § 10500.

Law Review Commentaries

Conflicts between federal and state
laws. (1963) 1 C.W.L.R. 1424

Le.gnl aspects of interregional water di-
version. Gary D. Weatherford (1963) 15
1 .C.L.A.an_ Rev. 1299.

Pacific Southwest water plan. Report
of Assembly Interim Committee on Water,
1 , vol. 26, No. 8. Supp. Appendix

to Journal of the Assembly, Reg.Sess.,
1965.

Pacific Southwest water plan. Repert of
Assembly Interim Committee on Water,
1963-83, vol. 26, No. 13. Vol. 2 Appendix
;%Ggournal of the Assembly, Reg.Sess,,

The “county of origin® and “watershed

p;gtection” statutes. (1960) 12 StanI.R.
450.

TUnintended physical damage: loss of ad-
vantageous conditions. Arvo Van Alstyne
(1069) 20 Hast.L.J. 469,

Notes of Decisions

In general 2

Validity |

I. Validity

Assignments by California department
of finance to federal government of its
applications to appropriate surplus water
could not pass the right, title and interest
I and to the water, since §§ 10300, 10304
and this section, under which department
of finance filings were made created no

such property right in state and gave no
right to appropriate water prior to a per-
mit. Rank v. Krug (D.C.1958) 142 F.
Supp. 1, affirmed in part, reversed in part
on other grounds 293 F.2d 340, relearing
307 F.2d 96, affirmed in part 83 S.Ct.
996, 372 U.S. 627, 10 L.Ed.2d 28, affirmed
in part, reversed in part on other grounds
83 S.Ct. 999, 372 U.S. 609, 10 L.Ed.2J 15.

California watershed of origin and coun-
ty of origin statutes are a part of the
substantive law of California and are

293

Div. 2



§ 10505 STATE WATER RESOURCES. Div. 6

binding on the TUnited States and its offi-
cials, Id.

This section when properly construed so
as to permit interim use by others of such
water until needed by county of origin,
docs not violate provisions of Const. art.
14, § 3, that riparian rights attach omly to
so much flow as may be required or used
consistently for purposes for which such
lands are, or may be adaptable, and that
right to use of water from natural stream
ahall be limited to such water as shall be
reasonably required for beneficial use to
be served. 235 Ops.Atty.Gen. 8.

2. In general

United States was not indispensable
party in suit by certain owners of water
rights to enjoin burean of reclamation of-
ficials from impounding water at dam on
river in contravention of rights of owners
to beneficial use of waters below dam,
where water rights had not been acquired
by United States through exercise of pow-
er of eminent domain. State of Cal. v.
Rank (C.A.1961) 293 ¥.2d 340, rehearing
307 F.2d 96, affirmed in part 83 S.Ct.
996, 372 U.S. 627. 10 L.Ed.2d 28, affirmed
in part, reversed in part on other grounds
83 S.Ct. 999, 372 U.S. 609, 10 L.Ed.2d 15.

The department of water resources may
release from priority or assign a portion
of applications for appropriations of wa-
ter from the Mokelumne River to persons
for usec in other than the counties of ori-
gin on the making of certain determina-
tions under the standards and the condi-
tions set forth in the Water Code, partic-
ularly this section and § 10504. 28 Ops.
Atty.Gen. 307.

Under this section department has no
duty to determine amount of water neces-
sary for development of county of origin
and may properly make assignment condi-
tioned by general reservation of all water
otiginating in any county which is neces-
sary for development of that county, and
such assignment would pot constitute any
delegation of any mandatory statutory
duty of department. 25 Ops.Atty.Gen. 32.

Under this section, the word “origi-
nates” means ‘“falls in the form of precip-
itation” and the word ‘“necessary” refers
to entire county, regardless of whether

place of need is in different watcrshed
from place where water originates. 25
Ops.Atty.Gen. 8. °-

This section and § 11460 require that
when water which has been put to use in
operation of projects in areas outside
county of origin becomes necessary for
beneficial uses of county or area of origin,
such water shall be withdrawn from out-
side arens and made available to county or
area of origin. Id.

ThLe “county of origin™ provision of this
section applies only to applications for
water filed under § 10500 and unless the
water to be appropriated is obtained by
virtue of such application, the provisions of
this section and § 10300 are inapplicable
to contracts between the state and water
users for water exported from the area in
which it originated. OpJeg.Counsel, 1950
AJ. 185,

The “county of origin” provision of this
section does not necessarily become a part
of a contract to deliver water but may
limit the water right on which the con-
tract was based and, to the same extent,
limit the water available to be disposed of
by contract. Id. :

If in the judgment of the department of
water resources, an assignment or release
from priority of an appropriation would
not deprive a county in which the water
originates of the water necessary for de-
velopment of the county, and the depart-
ment makes an unconditional assignment
or release of the appropriation for uses in
other areas, such contracts of assignment
or release would not be subject to “county
of origin” provision of this section. Id.

To the extent that water covered by ap-
plications now lhcld by the department of
water resources is used in connection with
any facilities aanthorized as part of the
Central Valley project or facilities which
are constructed as part of the state water
resources development system, county of
origin provision of this section, precluding
any release or assignments of water
which in the judgment of the department
of resources, would deprive the county in
which the appropriated water originates
of any water necessary for the develop-
ment of the county, applies. Op.Leg.
Counsel, 1959 S.J. 2943.

§A 1 0505.5 Territorial restrictions on use

Every application heretofore or hereafter made and filed pur-
suant to Section 10500, and held by the State Water Resources Con-
trol Board, shall be amended to provide, and any permit hereafter is-
sued pursuant to such an application, and any license issued pursuant
to such a permit, shall provide, that the application, permit, or license
<hall not authorize the use of any water outside of the county of ori-
gin which is necessary for the development of the county.

(Added by Stats.1969, c. 1359, p. 2747, § 3.)



§ 11460. Prior right to watershed water; complliance vﬂth water quality staadards

(a) In the construction and operation by the department of.any project under the
provisions of this part a watershed or area wherein water originates, or an area
immediately adjacent thereto which can conveniently be supplied with water there-
from, shall not be deprived hy the department directly or indirectly of the prior
right to all of the water reasonably required to adequately supply the beneficial
needs of the watershed, area, or any of the inhabitants or property owners therein.

(b) The project shall be operated in compliance with water quality standards set
forth ns conditions lu permits or licenses as provided for in Part 2 (commencing

with Section 1200) of Division 2 and in water quality control plans as provided for

with Sectlon 1200) of Ivsn €« & —
in Section 13170 or as cstablished by contract, including rectifying failure of the )

United States to operate the federal Central Valley Project in accordance with such
standards; provided that actions of the State Water Resources Control Board in
establishing water- quality standards and conditions in permits and licenses shall be
n combined action meeting all the applicable requirements of Part 2 (commencing
with Section 1200) of Division 2. .

(¢) The department, the Attorney General, and other state agencies shall take all
necessary actions, Including initiating or participating in judicial, administrative,
and legislative proceedings, to assure that the federal Central Valley Project is op-

and legislative proceedings, 10 a8t ® & &
erated in compliance with standards established by the State Water Resources Con-

trol Board as specified in subparagraph (A) of paragraph (1) of subdivision (a) of
Section 11438,

(Amended by Stats.1980, ¢. 632, p. —, § 8) . )

Deltvery of substitute water supply, Sac- sion of Central Valley Project in responte
ramento-San Joaquin Delta, see § 12202. to 1976-1977 California drought so as to d1-

1980 Amendment. Lettered the first vert water said to be necessary to preserve .

paragraph as subd. (2); and added subds. ‘I'rinity River fishery, either on ground that
(b) and (¢). . United States never acquired right to ap-
Law Review Commentaries propria'te auchumuer \g;’dell'nz’mu-‘mnen:.l

governing acqu on or virtue of provi-
LRaborn federallam  in Westorn WAl alons of Watershed Protection Act, THucly

fck Walston (1979) 30 Hast.L.J. 1645. " County v. Andrua (D.C1S77) 438 F.Supp.
2. Construction and application . 1363, motlén dented 77 Ff.‘n.D. .

California law did not bar Secretary of
Interior from operating Trinity River Divi-

§ 11461. Purchase of watershed water rights

In no other way than by purchase or otherwise as provided in
& mart shall water rights of a watershed, area, or the inhabitants
W =paired or curtailed by the department, but the provisions of this
artscle shall be strictly limited to the acts and proceedings of the de-

- -Pstment, as such, and shall not apply to any persons or state agen-

L 2 8

Adiet by Stats.1943, c. 370, p. 1896. Amended by Stats.1937, c.
=X, p. 3410, § 297.)

Historical Note

hind 19:',7 amendment substituted *“de-
t~ for “authority”.

Derivation: Stats.1933, ¢ 1042, p. 2650,

$ 1L



§ 11461

STATE WATER RESOURCES -Div. &

Cross References

Beneficial use of water, see § 100.

Constitutional provision relating to conservation of water resources ard riparian rights,

see Const. art. 14, § 3.
Riparian rights, see § 101.
State agencies defined, see § 11102,

Law Review Commentaries

. Unintended physical damage: loss of ad-
vantageous conditions. Arvo Van Alstyme
(1969) 20 Hast.L.J. 469.

Library Raferences

Waters and Water Courses €5190.

C.J..“S. Waters § 228.

Notes of Decisions

In general |

Federal legisiation 2

1. la general

Whether § 12931 gives a priority undcr
the “watershed protection™ provisions of
this section and §§ 11460. 11462, 11463 to
the entire San Joaquin Valley and Tulare
Basin depends upon whether the area is
‘“Ymmediately adjacent” to the watershed
of the Sacramento River, and whether the
area “can conveniently be supplied with
water” from the watershed of the Sacra-
mento River. Op.Leg.Counsel, 1059 A.J.
5265,

Section 12931, providing that any facili-
ties autborized as part of the Central
Valley project or facilities acguired or
constructed as part of the state water re-
sources development system shall be ac-
quired and operated pursuant to code gov-
erning the Central Valley project, applies
to this section and §§ 11460, 11462,
11463, relating to the government of the
Central Valley project and is incorporated
therein by reference. Op.Leg.Counsel,
1959 S.J. 2043.

§ 11462.

2. Federal legisiation

Cougress, in making appropriations for
construction of dam on river ‘which was
navigable in part, regardlesa of whether
dam was for improvement of navigation
or flood countrol, did not intend that ripar-
ian owners whose lands were loented on
river below dam should have no water
rights and did not authorize the tnking of
any water rtights without just compensa-
tion. Rank v. Krug (D.C.1950) 90 F.
Supp. T73.

Congress, in making appropriations for
construction of dam omn river which was
navigable in part, would not be presumed
to have intended to take away water
rights of riparian owners whose lands
were located on river below proposed dam
without just compensation or without due
process of law, Id.

Neither the acts of Congress nor re-
ports to Congress, by language or infer-
ence, indicate an intention to take plain-
tiffs’ water rights without compensation,
or to take them at all. Id.

Creation of new property rights

The provisions of this article shall not be so construed as to cre-

ate any new property rights other than against the department as
provided in this part or to require the department to furnish to any
person without adequate compensation therefor any water made
available by the construction of any works by the department.

(Added by Stats.1943, c. 370, p. 1896. Amended by Stats.1957, c.
1932, p. 3410, § 298.)

Mistorical Nots

The 1037 amendment substituted *de- Derivation: Stats.1933, ¢. 1042, p. 2650,
partment” for “authority”. § 11.
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Pt. 3

CENTRAL VALLEY PROJECT

§ 11463

Cross Refersnces

Collection of rates, sce §§ 11451, 11452.

Notes of Decisions

{. in general

Whether § 12931 gives a priority under
the “watersbed protection” provisions of
this section and §§ 11460, 11461, 11463 to
the entire San Joaquin Valley and Tulare
Basin depends upon whether the area is
wimmediately adjacent” to the watershed
of the Sacramento River, and whether the
area *“can conveniently be supplied with
water” from the watershed of the Sacra-
mento River. OpJLeg.Counsel, 1959 A.J.

52695,

§ 11463.

Section 12031, providing that any facili-
ties authorized as part of the Central
Yalley project or facilities acquired or
copstructed as part of the state water re-
sources development system shall be ac-
quired and operated pursuant to code gov-
erning the Central Valley project, applies
to this section and §§ 11460, 11461,
11463, relating to the government of the
Central Valley project and is incorporated
therein by reference. Op.Leg.Counsel,
1959 S.J. 2843.

Exchange of watershed water

In the construction and operation by the department of any proj-
ect under the provisions of this part, no exchange of the water of any
watershed or area for the water of any other watershed or area may
be made by the department unless the water requirements of the wa-
tershed or area in which the exchange is made are first and at all
times met and satisfied to the extent that the requirements would
have been met were the exchange not made, and no right to the use
of water shall be gained or lost by reason of any such exchange.

(Added by Stats.1943, c. 370, p. 1896. Amended by Stats.1957, c.

1932, p. 3411, § 299.)

Historical Note

The 1957 amendment substituted *de-
pactment” for “authority”.

Derivation: Stats.1933, ¢. 1042, p. 2650,
§ 11,

Cross References
Applicability to federal government, see § 11128,

Notes of Decisions

Diversion in gemeral 3
Federal authority 2
Validity |

I. Validity

This section, properly construed, so as
to permit interim use by others of water
reserved, does not violate provisions of
Const. art. 14, § 3, that right to water
from natural stream is limited to such as
reasonably required for leneficial use to
be served, and that riparian rights may
not attach to any more of flow of natural
streams than may be required for pur-
poses for which riparinan lands are or may
be made adaptable. 25 Ops.Atty.Gen. 8.

2. Federal authority

Gection 11460 and this section are appli-
cable to United States in its operation of
Central Valley Project in so far as law of
California is coucerned, but compliance by
United States therewith is dependent upon
the fact that United States has affirma-
.gvely elected so to comply. 25 Ops.Atty.

en, S.

4. Diversion in general

Yhere riparian rights of landowners
along branch channel of San Joaquin Riv-
er were subordinate to water rights of
corporation which, with its subsidiary and
affilinted companies, owned rights to use
very substantial portion ot tlow of San
Joaquin River, and United States, which,




§ 11463 STATE WATER RESOURCES Div. 6

in carrying out Central Valley Project for
irrigation purposes, formulated plan
whereby waters of San Joaquin River
were diverted and waters of Sacramento
River were substituted therefor, entered
into contract with corporation and its
subsidiaries for such substitution, and
United States faithfully and fully delivered
substitute taters, and landowmers suf-
fered no actual damage because of substi-
tation, any impairment of landowners’

- rights because of substitution was at most

a technicality, for which landowners could
not recover from United States, since
United States could not with impunity
take awady substitute waters. Wolfsen v.
U. S. (Ct.CL1958) 162 F.Supp. 403, cer-
tiorari denied 79 S.Ct. 233, 358, 907, 3 L.
Ed2d 228.

The California county and watershed of

origin statutes extend by statute the pro-

tection preserved by 1928 amendment of
Const. art. 14, § 3 to riparian and overly-
ing owners against diversion of water caut-
side county or watershed before needs of
riparian and overlying owners are met, to
all inhabitants and property owners of
county or watershed in which water origi-

§ 11128. Limitations

nates, and they restora that protection in-

directly received by all such property
ovners prior to 1928, when riparian and
overlying owners could object to any up-
stream diversion of water, even though
not presently needed by them. XRank v.
Krug (D.C.1956) 142 F.Supp. 1, affirmed
in part, reversed in part on other grouvads
293 F.2d 340, rehearing 307 F.2d 96, af-
firmed in part 83 S.Ct. 9968, 372 U.S. 627,
10 L.Ed.2d 28, affirmed in part. reversed
in part on other grounds 83 S.Ct. 999,
372 U.S8. 609, 10 L.Ed.24 15.

Under California Watershed and County
of Origin statutes, irrigation district lo-
cated downstream from government recla-
mation dam <vas entitled to have its needs
for reasonable beneficial nse supplied be-

fore any water was made available for di--

version to other irrigation districts out-
gide of the watershed or county of origin,
but amount which government was obli-
gated to supply, at non-discriminatory
charge, was limited by the reasonable ben-
eficial needs of the district, to the extent
those needs were not met at any given
:Ilygint in time by existing water supplies.

The limitations prescribed in Section 11460 and 11463 shall also
apply to any agency of the State or Federal Government which shall
undertake the construction or operation of the project, or any unit
thereof, including, besides those specifically described, additional units
which are consistent with and which may be constructed, maintained,
and operated as a part of the project and in furtherance of the single
object contemplated by this part.

(Added by Stats.1951, c. 1325, p. 3216, § 1.)

Cross References

Aid from other state agencics, see § 111335 et seq.
Contracts concerning project, see § 11625 et seq.
Description of project, see § 11200 et seq.



Note

The other enactment pertaining to interstate, interbasin transfers
of water is the California-Nevada Compact. This Compact, which
has been adopted by California and Nevada, but not ratified by the
Congress, is designed to provide for the equitable apportionment
of water between the two states. Article X of the Compact,
entitled "Interbasin Transfers of Use" provides, in relevent part,
that either state 'may use directly, by exchange, or otherwise its
allocated water of the Truckee River in Lake Tahoe Basin or the
Carson River Basin, or its allocated water of the Carson River in
the Lake Tahoe Basin or the Truckee Rdiver Basin'. In effect, the
two states are permitted to make transfers of water between basins
which are expressly covered by the Compact. A copy of Article X
of the Compact is attached.

Mticle X. Intenbasin Transfers of Use

Eithen sate may use directly, by exchange, on otherwise its
allocated watens of the Truckee Riven in the Lake Tahoe Basin
on the Carnson River Basin, on its allocated watens of the Carson
River 4in the Lake Tahoe Basin on the Truckee River Basin. The
commission Shall have authority to take such actions as it

deems appropriote s0 that the allocations of water made by this
compact Lo eithen state shall not be adversely affected by such
use in the othen state.

Nothing herein shall preclude the use of Lake Tahoe as a physical
facility Lo accomplish the use of Truckee River watens in the
Canson River watershed on Carson River watens in the Truckee
River watershed, but in no event shall the use of Lake Tahoe

as such a physical facility be inconsistent with any provi-

sdon of Arnticle V of the compact.
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37-81-101. Unlawful to divert water for application outside of state.
(1) The general assembly hereby finds and declares that the location and
availability of water in this state varies greatly from place to place and that
such variation precludes the reasonable application of general law to situa-
tions and regions of such diversity. Accordingly, the general assembly hereby
determines that, for the purpose of aiding and preserving unto the state of
Colorado and all its citizens the use of all the waters of the springs, lakes,
ponds, creeks, rivers, streams, and watercourses of this state, which waters
do not increase with the growth of population and which are necessary for
the health and prosperity of all the citizens of the state of Colorado, and
for the growth, maintenance, and general welfare of the state, it is unlawful
for any person, corporation, or association to divert, carry, or transport by
ditches, canals, pipes, conduits, natural streams, or watercourses the waters
of any spring, reservoir, lake, pond, creek, river, stream, or watercourse of
this state into any other state for use therein. Where the same owner of agri-
cultural land in Colorado owns agricultural land in the adjacent state that
is contiguous with the agricultural land in Colorado, specific authorization
of the General Assembly, on the advice of the state engineer, is required
to enable the water to be used in the adjacent state for agricultural purposes
‘only. In deciding whether or not to authorize the diversion of water from
Colorado into another state, the general assembly shall consider the willing-
ness of said state to allow diversions of its water for use in Colorado.

(2) This section shall .not apply to section 37-81-103.

Source: Amended, L. 79, p. 1364, § 1.

Law reviews, :

. For article, “Intergovernmental Relations
and Energy Taxation', see 58 Den. L.J. 141
(1980). :

"~ 37-81-102. Officials charged with enforcement. It is the duty of the state
engineer, the division engineers, and the water commissioners of this state
to see that the waters of the state are preserved for the use and benefit of
the citizens and inhabitants of the state for its growth, prosperity, and general
welfare, and it is the further duty of said officials to prevent the waters
thereof from being diverted, carried, conveyed, or transported by ditches,
canals, pipes, conduits, natural streams, or watercourses into other states for
use therein unless there is specific authorization of the general assembly, as
provided in section 37-81-101. Upon its being brought to the knowledge of
the state engineer of Colorado that any person, corporation, or association
is carrying or transporting any of such waters into any other state for use
therein, or is intending so to do, it is his duty to immediately call the matter
to the attention of the attorney general, in behalf of and in the name of the
state, who shall apply to any district court or to the supreme court of the
state of Colorado for such restraining orders or injunctions, both preliminary
and final, as may be necessary to enforce the provisions of this section and
section 37-81-101, and jurisdiction is conferred upon said courts for such pur-
poses. - :

Source: Amended, L. 79, p. 1365, § 2.
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37-81-103. Effect of apportionment credits upon diversions of water from
state. (1) In addition to the proscriptions imposed by any other laws which
prohibit the diversion or transportation of water for application outside the
state of Colorado, or in the event of the invalidity or inapplicability of any
such other law, no water occumng in any aquifer or being a part of or
hydraulically connected to any interstate stream system may be diverted or
appropriated in Colorado for a use which contemplates or involves the trans-
portation of such water into or through another state or states through which
such interstate stream system flows, for use of such diverted water in such
other state or states, whether as a vehicle or medium for the transportation
of another substance, or for any other use, unless the amount of water so
diverted or appropriated and transported through or into such other state or
states is credited as a delivery to such other state or states by Colorado,

of water to which such other state or states may be or claim to be entitled

from such interstate source under an existing interstate compact or otherwise.
Water mixed with other substances in the process of forming a slurry for
the purpose of transporting any substance as a suspended solid shall not be
deemed to have lost its character as water.

(2) The burden shall be upon the claimant or other person seeking to
divert or appropriate water or seeking a water right based upon a claimed
diversion or appropriation coming within the provisions of subsection (1) of

“this section to prove that a means exists and is accepted by each state, includ-
"ing Colorado, through which said stream system and said diverted water

flows or will flow by which the credit required in this section will be entered

" and recognized by each such state.

(3) Where the equitable apportionmem of the waters of such interstate
stream system has been established by an interstate compact which is admmo
istered by a commission or other authority, any such means of credit must

.be expressly recognized and approved by such commission or other authority. -

(4) -In the event proceedings to apportion interstate waters are initiated,
and if decrees to export water from the subject interstate waters in Colorado
to a state through or into which the subject waters flow have been granted

-pursuant to subsection (1) of this section, the representatives of the state
-of Cotorado in such proceedings shall require that credit be given to Colorado

for those waters exported to such other state.

(5) This section shall not be applicable to water contamed in agricultural
crops, animal and dairy products, beverages, processed or manufactured
products, or to products transported in cans, bottles, packages, kegs, or bar-
rels.

"Source: Added, L. 77, p. 1694, § 1.
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CHAPTER 4
APPROPRIATIONS FOR USE OUTSIDE STATE
SECTION. : SECTION.
42401. Appropriation for use in Oregon. 42-409. Appropriation for use in Wyoming.
Application and permit. 42-410. Appropriation of water for use in
42-403. Proof of completion of works. Nevada,
42-404. License. 42-411. Appropriation of water for use in
42-405. Idaho laws controlling. Washington.
42-406. Rules and regulations.
42407. Appeal from department’s decision.
42408. Appropriation subject to reciprocal

legislation — Certain waters
exciuded.

42-401. Appropriation for use in Oregon. — Whenever it shall be
desired to appropriate the public waters of the state of Idaho for use in the
state of Oregon, the department of water resources shall grant a permit
upon proper application therefor, provided the department be satisfied that
the interests of the state of Idaho will not be materially injured by such use
of its public waters in the state of Oregon, and provided that the department
may as a condition to the granting of any such permit require that the
intending appropriator shall file with his application for permit a certificate
from the proper officer or official of the state into which the water is to be
diverted, showing to the satisfaction of the department of water resources
that the intended appropriation would be beneficial, and that the project
for which the intended appropriation is required is feasible. [1915, ch. 111,
$ 1, p. 254; reen. C. L., § 3265n; C. S., § 5595; 1. C. A., § 41-401; am. 1951,
ch. 80, § 1, p. 149.] _

Compiler’s notes. Section 2 of S.L. 1951, ch.
80, is compiled herein as § 42403.

The names of the department of water
administration and the director of the
department of water administration
(formerly the department of reclamation and
the state reclamation engineer) have been
changed to the department of water resources
and the director of the department of water
resources on the authority of S.L. 1974, ch.
286, §1 and SI. 1974, ch. 20, § 28
(§ 42-1801).

Cross ref. Appropriation for survey to
determine whether or not Idaho should enter
into water compacts with certain other states,
see compiler’s note, § 42-101.

Comp. leg. Cal. Deering’s Gen. Laws 1937,
Act 9091, § 15a.

Sec. to sec. ref. This section is referred to
in §§ 42-403, 42-404.
ANALYSIS
Interstate adjudication.
Priority.
Rule in absence of statute.

Interstate Adjudication. .

Rights, as between states, to share in the
waters of interstate stream, were a matter for
adjustment between states, and individual
users could not raise question about the use
of such water in another state out of the
territorial jurisdiction of court. Vineyard
Land & Stock Co. v. Twin Falls Salmon River
Land & Water Co. (1917), 245 Fed. 9.
Priority. :

Right obtained by appropriation of water
from stream in one state for use on lands in
another state was superior to later
appropriation in former state for use in
former state. Weiland v. Pioneer Irr. Co.
(1922), 259 U. S. 498, 66 L. ed. 1027, 42 Sup.
Ct. 568.

Rule in Absence of Statute.

Prior to the passage of this act there was no
autEority for diversion and appropriation of
waters of this state for application to a

. beneficial use in another state. Walbridge v.

Robinson (1912), 22 Idaho 236, 125 P. 812, 43
LRA. (ns) 240.
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Collateral References, Cooperation or compacts between states as  ~

78 Am. Jur. 2d, Waters, § 340. to water rights. 134 A.L.R. 1412

42-402. Application and permit. — The application for permit and the
permit issued thereon as provided in section 42-401, shall be in accordance
with the laws of the state of Idaho, relative to the filing of application for
permit and the obtaining of permit to appropriate the public waters of the
state of Idaho. (1915, ch. 111, § 2, p. 254; reen. C. L., § 32650; C. S., § 5596;
LC A,§ 41402]

Cross ref. Application, hearing proof of
completion and issuance of license, §§ 42-202,
42-203, 42-214, 42-219.

42-403. Proof of completion of works. — Proof of completion of works
under such permit shall be made in accordance with the laws of the state
of Idaho relative to proof of completion under a permit to appropriate the
‘public waters of the state of Idaho, as to all works of diversion under such
permit: provided, that the department of water resources may as a condition
to the issuance of a certificate of completion under such proof require from
the officer or official mentioned in section 42-401 a certificate to the effect
that the proper public records of such sister state show the works to have
been completed under said permit, said certificate to show in second feet the
- capacities of the various conduits constructed and to show in acre feet the

capacities of reservoir, if any there be, constructed in such sister state under
said permit. [1915, ch. 111, § 3, p. 254; reen. C. L., § 3265p; C. S., § 5597;
LC. A, § 41-403; am. 1951, ch. 80, § 2, p. 149.)

‘Compiler’s notes, Section 1 of S.I. 1951,ch. reclamation) has been changed to the
80, is compiled herein as § 42-401. department of water resources on the

The pame of the department of water authority of S.L. 1974, ch. 286, § 1 and S.L.
administration (formerly the department of 1974, ch. 20, § 28 (§ 42-1801a).

42-404. License. — The department of water resources shall issue a
license in accordance with the laws of the state of Idaho relative to the
issuance of license under a permit, upon receipt of such proof as will satisfy
the department as to application of the waters to beneficial use, and may
as a condition of granting any such license require a certificate from the
officer or official mentioned in section 42401, to the effect that the proper
public records of such sister state show that beneficial use has been made
of the waters sought to be appropriated under said permit, said certificate
to show the extent of such use in second feet. If such use is for irrigation,
such certificate shall give a description by legal subdivisions of the land
which is irrigated by such water. If such use is for power purposes such
certificate shall describe the location of the point of use. [1915, ch. 111, § 4,
p- 254; reen. C. L., § 3265q; C. S., § 5598; 1. C. A., § 41404; am. 1951, ch.
80, § 3, p. 149.]

Compilers notes. The name of the resources on the authority of S.L. 1974, ch.
department of water administration 286, §1 and S.L. 1974, ch. 20, § 28
(formerly the department of reclamation) has  (§ 42-1801a).
been changed to the department of water
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42-405. Idaho laws controlling. — Appropriations of water made under
the provisions of this chapter shall be subject to the laws of the state of Idaho
relative to administration, control and distribution of public waters, so long
as said waters appropriated in accordance herewith shall remain within the
state of Idaho: provided further, that such rights in their entirety shall be
subject to all laws of the state of Idaho which have been or may be passed
from time to time relative to the appropriation and control of public waters,
to the end that such rights may be upon a parity with water rights within
the state of Idaho. [1915, ch. 111, § 5, p. 254; reen. C. L., § 3265r; C.S,
§ 5599; L C. A,, § 41405.]

Compiler’s notes. The words “this chapter” Collateral References.
refer to S.L. 1915, ch. 111, compiled herein as 93 CJ.S., Waters, §§ 167-193,
§§ 42401 — 42408.

42-406. Rules and regulations. — The department of water resources is
empowered to make such rules and regulations as may be necessary to the
proper administration of the provisions of this chapter. {1915, ch. 111, § 6,
p. 254; compiled and reen. C. L., § 3265s; C. S, § 5600; 1. C. A., § 41406.]

Compiler’s notes. For sections in which Cited in: Hart v. Stewart (1974), 95 Idaho
“this chapter” is compiled see compiler’s note 781, 519 P.24 1171. -
to § 42-405.

42-407. Appeal from department’s decision. — Whenever any person
or persons feel themselves aggrieved by the determination or decision of the
department of water resources relative to the granting of permit, the issu-
ance of certification of proof of completion or the issuance of license, as
hereinbefore provided for, such person or persons may request a hearing
pursuant to section 42-1701A(3), Idaho Code, if a hearing on the matter has
not been held, or, if a hearing has been held, may seek judicial review
pursuant to section 42-1701A(4), Idaho Code. [1915, ch. 111, § 7, p. 254;
reen. C.L., § 3265t; C.S., § 5601; LC.A,, § 41-407; am. 1980, ch. 238, § 13,
p. 526.} ' o B :

Compiler’s notes. Sections 12 and 14 of severable and if any provision of this act or
S.L. 1980, ch. 238 are compiled as §§ 42-311 the application of such provision to any person
and 42-1503, respectively. - . or circumstance is declared invalid for any

Section 25 of S.L. 1980, ch. 238 read: "The reason, such declaration shall not affect the
provisions of this act are hereby declared to be validity of remaining portions of this act.”

42-408, Appropriation subject to reciprocal legislation — Certain
waters excluded. — No permit to appropriate the public waters of the state
of Idaho shall be granted by the department of water resources, unless the
sister state, to which it is desired to divert such water, shall have enacted
legislation generally similar in purport to the provisions of this chapter,
whereby water may be appropriated within such sister state for use within
the state of Idaho: provided, that no permit to appropriate the waters of the
Pend d'Oreille, the Clark Fork of the Columbia, or Spokane rivers, or any
of the streams or lakes tributary thereto whose waters drain into the said
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streams, shall be granted where such waters are to be used outside of the
state of Idaho: and, provided further, that no permit to appropriate or
impound the waters of Lake Coeur d’Alene shall be granted where such
waters, or electrical energy to be developed therefrom is to be used outside
of the state of Idaho. [1915, ch. 111, § 8, p. 254; reen. C. L. § 3265u;C. S,
§ 5602; am. 1925,¢h. 3,§ 1,p. ; 1. C. A, § 41-408.)

Compiler’s notes. The name of the 286, §1 and S.L. 1974, ch. 20, §28
department of water edministration  (§ 42-1801a).
{formerly the department of reclamation) has Section 2 of S.L. 1925, ch. 3 declared an
been changed to the department of water emergency. Approved January 15, 1925,
. resources on the authority of SL. 1974, ch.

42-409. Appropriation for use in Wyoming. — The department of water
resources shall, under the laws of this state, allow the appropriation of water
in this state for beneficial use in the state of Wyoming only when, under
the laws of the latter, water may be lawfully diverted therein for beneficial
use in the state of Idaho. Upon any stream flowing across the state boundary
a right of appropriation, having the point of diversion and the place of use
in the state of Wyoming and recognized by the laws of that state, shall have
the same force and effect as if the point of diversion and the place of use
were in this state: provided, that the laws of that state give like force and
effect to similar rights acquired in this state. [1919, ch. 118, § 1, p. 404; C.
S., § 5603; 1. C. A., § 41-409.]

Compiler’s notes. The name of the Collateral References.
department of water administration Cooperation or compacts between states as
(formerly the department of reclamation) has  to water rights. 134 AL.R. 1412.
been changed to the department of water
resources on the authority of S.L. 1974, ch.
286, §1 and S.L. 1974, ch. 20, §28
(§ 42-1801a)

42-410. Appropriation of water for use in Nevada. — Any application
to the director of the department of water resources of Idaho for permit to
appropriate and divert within the state of Idaho public waters for domestic,
livestock and irrigation use within the state of Nevada, shall be allowed
precisely as if the proposed place of beneficial use were within the state of
Idaho; and any application to said director of the department of water
resources to change the point of diversion or place of use of the waters of
any interstate stream from a point of diversion or place of use within the
state of Idaho to a point of diversion or place of use within the state of
Nevada, shall be allowed precisely as if the proposed change of point of
diversion ar place of use were to a point or place within the state of Idaho.
(1949, ch. 24, § 1, p. 41.]

Compiler’s notes. The name of the director
of the department of water administration
(formerly the state reclamation engineer) has
been changed to the director of the
department of water resources on the
authority of S.L. 1974, ch. 286, § 1 and S.L.
1974, ch. 20, § 28 (§ 42-1801a).

Section 2 of S.L. 1949, ch. 24 declared an
emergency. Approved February 4, 1949.

Cross ref. Allowance of applications to
appropriate water, § 42-202 et seq.

Change of point of diversion and place of
use, § 42-222.
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42-411. Appropriation of water for use in Washington. — Any
application to the director of the department of water resources of Idaho for
permit to appropriate and divert public waters within the state of Idaho for
use within the state of Washington, shall be allowed precisely as if the
proposed place of beneficial use were within the state of Idaho; and any
application to said director of the department of water resources to change
the point of diversion or place of use of the waters of any interstate stream
from a point of diversion or place of use within the state of Idaho to a point
of diversion or place of use within the state of Washington, shall be allowed
precisely as if the proposed change of point of diversion or place of use were
to a point or place within the state of Idaho. All water appropriated under
this section shall be appropriated for municipal and industrial use within
the city of Pullman, Washington, and/or Washington State University, at
Pullman, Washington. [I1.C., § 42411, as added by 1970, ch. 89, § 1, p. 217.]

Compiler’s notes. The name of the director 286, § 1 and SL. 1974, ch. 20, § 28
of the department of water administration (§ 42-1801a).
(formerly the state reclamation engineer) has Section 2 of S.L. 1970, ch. 89 declared an
been changed to the director of water emergency. Approved March 3, 1970.
resources on the authority of S.L. 1974, ch.
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85-1-121. Out-of-state use of water. None of the waters in the state
of Montana shall ever be appropriated, diverted, impounded, or otherwise
restrained or controlled while within the state for use outside the -boundaries
thereof, except pursuant to a petition to and an act of the legislature of the
state of Montana permitting such action. Any appropriation, diversion,
impounding, restraining, or attempted appropriation, diversion, impounding,
or restraining contrary to the provisions of this section shall be null and void.
All officers, agents, agencies, and employees of thestate are prohibited from
knowingly permitting, aiding, or assisting in any manner such unauthorized
appropriation, diversion, impounding, or other restraint. It shall be unlawful
for any person, personms, oOr corporation, directly or indirectly, personally or
through agents, officers, or employees, either to attempt to so appropriate,
divert, impound, or otherwise restrain or control any of the waters within the
boundaries of this state for use outside thereof, except in accordance with the

terms of this section.
History: En. Sec. 1, Ch. 220, L. 1921; re-en. Sec. 7135, R.C.M. 1921; re-en. Sec. 7135, R.CM.
1935; R.C.M. 1947, 89-846. . ’

35 ‘ WATER RESOURCES 85-1-203

85-1-122. Clark Fork River. The waters of the Clark Fork River may
pe impounded or restrained within the state of Montana for a distance not
exceeding 25 miles from the Idaho-Montana boundary line by a dam located
on said river in the state of Idaho and constructed by any person, firm, part-
nership, or corporation authorized to do business in the state of Montana.
Any present or future appropriations of water in the watershed in the state
of Montana for irrigation and domestic use above said dam shall have prior-

ity over water for power use at said dam.
History: En. Sec. 1, Ch. 3, L. 1951 R.C.M. 1947, 89-856.



Note

Also of importance is the Yellowstone River Compact,
enacted in 1951. Article VII thereof authorizes the diversion
of Yellowstone River system waters in one signatory state
(Montana, Wyoming, and North Dakota) for use in another
signatory state under outlined procedures. However, Article
VII is modified by Article X which provides:

No water shall be diverted §rom the Yellowstone
River basin without the unanimous consent of all
the signatony states. In the event water from
anothen niver basin shall be imponted into the
Yellowston River basin orn transferred grom one
tuibutany basin Zo another by the United

States of Amernica, Montana, Noath Dakota, or
Wyoming, on any of them jointly the state having
the night to the use of such waten shatll be given
propen credit thereforn in determining its share
of the watern apportioned in accordance with
AMticle V herein.
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MISCELLANEOUS PROVISIONS

533.515 Permits for appropriation when point of diversion is out-
side state, or lands to be irrigated are outside state.

1. No permit for the appropriation of water shall be denied because
of the fact that the point of diversion described in the application for
such permit, or any portion of the works in such application described
and to be constructed for the purpose of storing, conserving, diverting
or distributing such water, or because the place of intended use, or the
lands to be irrigated by such water, or any part thereof, may be sit-
uated in any other state, when such state authorizes the diversion of
water from such state for use in Nevada; but in all such cases where
either the point of diversion or any of such works or the place of
intended use, or the lands, or part of the lands to be irrigated by
means of such water, are situated within the State of Nevada, the per-
mit shall issue as in other cases.

2. The permit shall not purport to authorize the doing or refraining
from any act or thing, in connection with the system of appropriation,
not properly within the scope of the jurisdiction of the State of
Nevada, and the state engineer thereof, to grant.

[1:174:1913; 1919 RL p. 3307; NCL § 7986]

§33.520 Permits for change of use or transfer of water, water rights
beyond state borders not to be issued; applicability of section.

1. It is hereby declared to be contrary to the economic welfare and
against the public policy of the State of Nevada to change the place of

use or transfer, or to permit a change of the place of use or transfer,
of water or water rights for use beyond the borders of the State of
Nevada, as to any water appropriated and beneficially used in the State
of Nevada for irrigation or other purposes prior to or after March 23,
1951, and no permit or authorization shall be issued or given for such
change of use or transfer. .

2. This section shall not apply to nor is it intended to affect waters
or water rights as to such waters as shall have been prior to March 23,
1951, and which now are diverted. in Nevada and which were prior to
March 23, 1951, and now are used for domestic or industrial purposes
beyond the borders of the State of Nevada.

{1:325:1951] + [2:325:1951}

533.522 Appropriation from interstate streams: Appropriation in
this state for beneficial use in another state. Upon any stream flowing
across the state boundary, an appropriation of water in this state for
beneficial use in another state may be made only when, under the laws
of the latter, water may be lawfully diverted therein for beneficial use
in this state.

(Added to NRS by 1957, 155)

533.524 Appropriation from interstate streams: Right of appropria-
tion having point of diversion and place of use in another state. Upon
any stream flowing across the state boundary, a right of appropriation

_ having the point of diversion and the place of use in another state and
recognized by the laws of that state shall have the same force and

effect as if the point of diversion and the place of use were in this state
if the laws of that state give like force and effect to similar rights
acquired in this state.

(Added to NRS by 1957, 155)
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72-12-18. [Underground waters declared to be public.]

For the purposes of this act [72-12-18 to 72-12-21 NMSA 1978] all underground waters
of the state of New Mexico are hereby declared to be public waters and to belong to the public
of the state of New Mexico and to be subject to appropriation for beneficial use within the
state of New Mexico. All existing rights to the beneficial use of such waters are hereby

recognized.

History: 1941 Comp., § 77-1122, enacted by Laws
1953, ch. 64, § 1; 1953 Comp., § 75-11-19,

Cross-reference. — For substantially similar
provision, see 72-12-1 NMSA 1978.

Underground waters public. — Laws 1953, ch. 64,
declares all underground waters to be public waters
subject to appropriation for beneficial use. State ex
rel. Reynolds v. Mendenhall, 68 N.M. 467, 362 P.2d

998 (1961).

Law review. — For student symposium, "Constitu-
tional Revision — Water Rights,” see 9 Nat. Resources
J. 471 (1969).

Am. Jur. 2d and CI.S. references. — 78 Am. Jur.
2d Waters § 148.

93 C.J.S. Waters § 169.

72-12-19. Removal of underground waters from state.

No person shall withdraw water from any underground source in New Mexico for use
in any other state by drilling a well in New Mexico and transporting the water outside the
state or by drilling a well outside the boundaries of New Mexico and pumping water from
under lands lying within the boundaries of New Mexico; provided that nothing in this act
[72-12-18 to 72-12-21 NMSA 1978] prohibits the transportation of water by tank truck from
any underground source in New Mexico to any other state where the water is used for
exploration and drilling for oil or gas. The owner of the well from which the water is

" guzhdrawn shall have a duty to ascertain that the water exported is used only for the above
. '.—poses and such owner shall keep and maintain accurate records of the amount of water
™ irawn and make such records available to the state engineer of New Mexico upon
et The amount of water withdrawn from any one well for such exportation shall never
oved three acre-feet.

v 1941 Comp., § 77-1123, enacted by Laws Emergency clause. — Laws 1959, ch. 319, § 2,

,::nu'ﬂ. § 2; 1953 Comp., § 75-11-20; Laws 1959, makes the act effective immediately. Approved April
"‘ 0. § L 2, 1959.

State engineer. — See 72-2-1 NMSA 1978.

( ress-reference. — For definition of "acre-foot,” see
CJ.S. reference. — 94 C.J.S. Waters § 313.

513 NMSA 1978,
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DIVERSION AND USE OF
WATERS OUT OF STATE

537.810 Out-of-state use, diversion or
appropriation of waters without legisla-
tive consent prohibited; terms of consent.
No waters located within this state shall be
diverted, impounded or in any manner appro-
priated for diversion or use beyond the bound-
aries of the state except upon the express
consent of the Legislative Assembly. In the
event the Legislative Assembly shall give its
onsent to any such request it may attach
thereto such terms, conditions, exceptions,
reservations, restrictions and provisions as it
may care to make in the protection of the
interests of the state and of its inhabitants.

537.820 Application of provisions to
waters forming common boundary be-
tween states. ORS 537.810 to 537.860 shall
also apply to the waters located within the
boundaries of this state of any river, stream,
lake or other body of water serving as part of
the common boundary of this state and any
other state and over which this state has
concurrent jurisdiction, except that said sec-
tions shall not apply to the diversion, im-
poundment or appropriation of waters for the
development of hydroelectric energy, flood
control, irrigation or other uses in waters
forming a boundary of the state in cases
where such waters are not to be diverted from
the drainage basin wherein such waters are
located.

537.830 Filing upon or condemnation
of waters without legislative permission
prohibited. No person, or agency of any state
or of the United States, shall attempt to file
upon or to condemn any waters within the
boundaries of this state for any purpose men-
tioned in ORS 537.810 to 537.860 without first
obtaining legislative permission as provided
by those sections.

537.835 City of Walla Walla, Washing-
ton, may appropriate, impound and divert
certain waters from Mill Creek. (1) Pur-
suant to the provisions of ORS 537.810, con-
sent is hereby given to the City of Walla Wal-
la, a municipal corporation of the State of
Washington, to appropriate, impound and
divert certain waters from Mill Creek, a tribu-
tary of the Walla Walla River, located in
Township 6 North, Range 38, E.W.M., Umatil-
la County, Oregon, for the beneficial use of
both the State of Oregon and within the City
of Walla Walla, State of Washington, subject
to the following terms and conditions:

Oregon in the construction and maintenance
of the project.

(2) The Water Resources Director may
from time to time direct that a designated
portion of the impounded waters shall be held
in the State of Oregon for fire protection, for
use by Oregon residents, for wildlife habitat

needs, and to maintain proper stream flow

during the summer months.

(3) Prior to commencing construction, the
City of Walla Walla shall make application
for such appropriation, impoundment and
diversion to the Water Resources Director and
such appropriation, impoundment and diver-
sion shall be allowed upon such additional
terms, conditions, reservations, restrictions
and provisions, including minimum stream
flow, as the Water Resources Director shall
impose for the protection and benefit of the
State of Oregon. (1975 ¢.732 §2)

537.840 Legislative consent; filing of
certified copy; appropriation rights and
procedure. Upon receiving legislative per-
mission to appropriate waters under ORS
537.810 to 537.860, the permittee, upon filing
in the office of the Water Resources Director a
certified copy of the Act, certified to by the
Secretary of State, may proceed to obtain an
appropriation of waters in the manner provid-

-ed by the laws of this state for the appropria-

tion of waters for beneficial use, subject to all
existing rights and valid prior appropriations
and subject to the terms, conditions, excep-
tions, reservations, restrictions and provisions
of such legislative consent.

537.850 Suits to protect state inter.
ests; right of redress to private persons. In
the event of any violation or attempt to vio-
late any of the provisions of ORS 537.810 to
537.860, the Governor shall cause to be insti-
tuted such suits and actions as may be neces-
sary to protect and defend the sovereign rights
and interests of the state in the premises.
Persons are given right of redress against
such violator at private suit or action under
any appropriate remedy at law or in equity.

" (a) The City of Walla Walla- shall pay the
entire cost of constructing and maintaining
this project; and

(b) The City of Walla Walla shall employ
only residents and inhabitants of the State of




537.860 Vested rights protected. ORS
537.810 to 537.850 shall not affect any valid

prior appropriation or water right existing on
May 12, 1951.

537.870 Out-of-state  municipalities;
acquisition of land and water rights in
Oregon. Subject to the limitations imposed by
ORS 537.810 to 537.860, any municipal corpo-
ration of any state adjoining Oregon may
acquire title to any land or water right within
Oregon, by purchase or condemnation, which
lies within any watershed from which the
municipal corporation obtains or desires to
" obtain its water supply.

PENALTIES

537.990 Penalties. (1) Violation of ORS
537.130 (2) is punishable, upon conviction, by
a fine of not less than $10 nor more than
$250, or by imprisonment in the county jail
for not more than six months, or both. -

(2) Any person who wilfully diverts or
uses water to the detriment of others without
compliance with .law shall be punished as
provided in subsection (1) of this section. The

possession or use of water, except when a
right of use is acquired in accordance with
law, shall be prima facie evidence of the guilt
of the person using it.

(3) Violation of ORS 537.535 (1) is punish-
able, upon conviction, by a fine of not less
than $10 nor more than $250, or by imprison-
ment in the ‘county jail for not more than six
months, or both. Violation of ORS 537.7471s a
Class B misdemeanor. -

- (4) Justice courts and district courts shall
have concurrent jurisdiction with the circuit
courts in the trial of all violations under this
section. [Subsection (3) enacted as 1955 ¢.708 §36;
1963 c.293 §3; 1981 c.416 §8] '




Note

The Goose Lake Interstate Compact between the States of Oregon
and California provides for diversion, storage, and conveyance of
water from the Goose Lake Basin in one state for use within the
basin in the other state. However, export of water from the basin
for use outside the basin without prior consent of both state
legislatures is prohibited. The rights to a use under the terms
of the Compact must be secured by appropriation under the general
laws of Oregon or California and the laws of the state from which
the water is to be taken. See 45 Oregon Revised Statutes Section
542.510 et. seq. This Compact has not been approved by Congress;
therefore, even though passed by the states it is not operational
or effective.

The states of California and Oregon have also enterned into the
Klamath Riven Basin Compact. Unden the Compact, each state is granted the
night to construct and operate facilities for the measurement, diversion,
stonage and conveyance of water grom the Upper Klamath Rivern Basin in one
state forn use in the other "insofar as the exercise of such night may be
necessary to effectuate and comply with the tenms of its Compact." The
Compact further provides that rnights to the use of unappropriated waters
originating with the Upper Klamath River Basin for any beneficial use in
the Upper Klamath River Basin may be acquined by appropriation unden the
Laws of the state where the use is Zo be made. However, a number of
additional provisos are set forth in the Compact with nespect to such uses.
Among these is a general prohibition with nespect to uses in Ornegon againszt
diversion of watens from the Upper Klamath River Basin, except for out-of-
basin diversions of waterns originating with the drainage area of Foumile
lake. A condition imposed uﬁiﬁ nespect Lo uses in California is that waters
diverted from the Klamath River within the Upper Klamath Riven Basin foxr
use in California cannot be taken outside the Upper Klamath River Basin.
See 45 Oregon Revised Statutes Section 542.610 et. seq. The Compact is
administered by a commission composed of the representative of the California
Dinector of Watern Resources and the Oregon Water Resources Director and the
chairman who is appointed by the President. The Commission 4is funded one-
hal§ by each state and the chaiuman has no vote.
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§ 5.085. Interwatershed Transfers

(a) No person may take or divert any of the water of the ordinary
flow, underflow, or storm flow of any stream, watercourse, or water-
shed in this state into any other natural stream, watercourse, or wa-
tershed to the prejudice of any person or property situated within the

. watershed from which the water is proposed to be taken or diverted.

(b) No person may transfer water from one watershed o another
without first applying for and receiving a permit from the commis-
sion to do so. Before issuing such’ a permit, the commission shall
hold a hearing to determine the rights that might be affected by the
transfer. The commission shall give notice and hold the hearing in
the manner prescribed by its rules. :

(¢) A person who takes or diverts water in violation of this section
is guilty of a misdemeanor and upon conviction is punishable by a
fine of not Jess than $100 nor more than $500 or by confinement in
the county jail for not more than six months.

(d) A person commits a separate offense each day he continues to
take or divert water in violation of this section.
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73-2-8. Power to appropriate water from any source in Utah for

" beneficial purposes in other states — Co-operation with other states.
The state engineer is hereby authorized and empowered to receive and

grant applications to appropriate water from any source in Utah, where

such water is to be conveyed and used for beneficial purposes within any

state, and to issue certificates of appropriation for this water only after

the state engineer shall evaluate and make public the advantages to the

‘State of Utah and its citizens of exporting water. The state engineer shall

. co-operate with the state engineer or other proper officer of any state in
the determination, supervision, regulation and- control of all water and

water rights and to that end the

state engineer, by and with the consent

of the governor, may enter into agreements with the proper officer of any
state to carry out the purposes of this subsection.

History: L. 1921, ch. 70, §1; R. S. 1933,

100-2-8; L. 1941, ch. 96, § 1; C. 1943, 100-2-8; L.
1953, ch. 133, § 5; 1979, ch. 246, § 1.

Compiler’s Notes.

The 1941 amendment substituted “provided
the law of such border state in like manner
permits the appropriation of water therein
for use in Utah” for “upon satisfactory evi-
dence that the waters appropriated have
been put to the beneficial use set forth in the
application” at the end of the present first

upon the state of Utah until it has been rati-
fied and approved by the legislature of Utah
and the legislatures of other states which are
parties thereto”; and made minor changes in
phraseology and punctuation.

The 1953 amendment deleted the third sen-
tence added by the 1941 amendment.

The 1979 amendment substituted “‘any
source” before “in Utah” in the first sentence
for “interstate streams”; substituted “within
any state” in the first sentence for “within
any border state”; substituted “for this water
* ¢ » oxporting water” at the end of the first
sentence for “hereon; provided, the law of
such border state in like manner permits the
appropriation of water therein for use in
Utah™; substituted “any state” both places it
appears in the second sentence for “any

sentence; inserted “The state engineer” at
the beginning of the second sentemce and
added a third sentence which read: “The
state engineer is hereby authorized to repre-
sent the state of Utah in all interstate con-
ferences held for the purpose of negotiating
and entering into compacts between the state
of Utah and one or more sister states for the
division of the waters of interstate rivers,
lakes, or other sources of supply; provided,
however, that any such compact signed by
the state engineer shall not become binding

adjoining state”; deleted “in interatate
streams” after “water rights” in the second
sentence; deleted “the necessary and lawful”
before “agreements” in the second sentence;
deleted “duly authorized thereto” after “the
proper officer” in the second sentence; substi-
tuted “subsection” at the end of the second
sentence for “section”; and made minor
changes in punctuation.

Sections 1 to 4 of Laws 1953, ch. 133 are
compiled as sections 73-10-3, 73-10-4, 73-10-8
and 73-10-11. ‘

Cron-Refenncé.

Representative - to be appointed by the
board of water resources to represent the
state in interstate conferences and compacts,
73-10-3.
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90.03.300 Diversion of water for out-of-state use—
Reciprocity. No permit for the appropriation of water shall be
denied because of the fact that the point of diversion described in
the application for such permit, or any portion of the works in
such application described and to be constructed for the purpose
of storing, conserving, diverting or distributing such water, or
because the place of intended use or the lands to be irrigated by
..means of such water, or any part thereof, may be situated in some
other state or natlon but in all such cases where either the point
of diversion or any of such works or the place of intended use, or
the lands, or part of the lands, to be irrigated by means of such
water, are situated within the state of Washington, the permit
shall issue as in other cases: Provided, however, That the super-
visor of water resources may in his discretion, decline to issue a
permit where the point of diversion described in the application is

within the state of Washington but the place of beneficial use in

some other state or nation, unless under the laws of such state or
nation water may be lawfully diverted within such state or natlon
for beneficial use in the state of Washington.

LEGISLA’I’IVE HISTORY
Enacted Laws 1917 ch 117 § 31-a, as added by Laws 1921 ch 103 § 3

p 305,

See RRS § 7383 and former RCW 90.20.070.

CROSS REFERENCES ' E

Interstate compact commission: RCWA Chapter 43.57.
Reciprocity in appropriation of water for use outside state: RCWA

90.16.120.

Water for use outside state: RCWA 90.16.110.

NOTES OF DECISIONS

In condemnation proceeding to
secure right of way for irrigating
canal, it is not necessary for ir-
rigation company to show that it
has condemned or purchased water
rights from riparian owners of
stream it proposes to tap. Pres-
cott Irr. Co. v Flathers (1899) 20
Wn 454, 55 P 635.

Where irrigation company Is
openly and in good faith-prosecut-
ing construction of its ditch for use
of waters of stream, it is not neces-
sary that it previously condemned
its water rights in order to give
priority over another company
lower down on stream subsequent-
ly seeking to use same waters.
State ex rel. Kettle Falls Power &
Irr. Co. v Superior Court (1907) 46
Wn 500, 90 P 650.

Where irrigation company, prior. .

in point of time, was already in

good faith prosecuting its construc-.
tion .work for use of waters of.

stream, another company acquiring

riparian rights for use of same
waters took such rights subject to
condemnation existing against ri-
parian owners in favor of prior
company. State ex rel. Kettle Falls
Power & Irr. Co. v Superior Court
(1907) 46 Wn 500, S0 P 650.

As between two irrigation com-

_panies seeking to use same waters,

one prior in time is prior in right,
and fact that later company is pub-
lic carrier does not enlarge its ri-
parian rights. State ex rel. Kettle
Falls Power & Irr. Co. v Superior
Court (1907) 46 Wn 500, 90 P 650.

Irrigation company may con-
demn land for reservoir sight,
where it is necessary to store water
in order to accomplish irrigation,
since such is “necessary corporate
purpose” within this statute. State
ex rel’ Golden Valley Irr. Co. v
Superior Court (1912) 67 Wn 556
12 P 19




90.16.110 Water for usé outside state. Whenever the use
of water shall be necessary for domestic, manufacturing, irriga-
tion, or in interstate transportation at or for any mcorporated or
unincorporated city, town, village or hamlet situated partly in
Washington and partly in an adjoining state or where any city,
town; 'village or hamlet is incorporated on one side of the state.
line and there are inhabitants living in adjacent and contiguous
territory on the other side, it shall be lawful for any person, asso-
ciation or corporation to locate, appropriate, divert and deliver.
any of the unappropriated public waters of this state necessary for
the use of such city, town, village or hamlet and the inhabitants
thereof and those residing in and embracing such contiguous terri-
tory both within this state and such adjoining state; and locations
may be made and authority is hereby granted for such purpose
the same as for any other appropriation within the state and a
diversion and delivery for such purpose shall have the same force
and effect as if made for use wholly within this state and any ap-
propriation, diversion or use heretofore made for such purpose
shall be deemed as valid and legal as if made for a use wholly with-
in this state and priority thereof shall date from the appropriation
and diversion the same as if it had been made for use wholly
within this state.

'LEGISLATIVE HISTORY

EnactedLa.ws1919ch41§1p85.
~ See RRS § 11577,

CROSS REFERENCES

Appropriation of water rights: RCWA 80.03.010.
Diversion of water for out-of-state use: RCWA 90.03.300,
Necessity of reciprocity: RCWA 90.16.120.

Water rights of United States: RCWA Chapter 20.40.

COLLATERAL REFERENCES

Am Jur Waters §§ 291 et seq.
CJS Waters § 171,

Forms:

13 Am Jur Legal Forms, Nos. 13:1611 et seq. (forms as to conveyance
of water).

21 Am Jur Pl & Pr Forms, Nos. 21:251 et seq. (pleading and prac-
tice forms relating to supply of water).

Law Review Articles:
31 WnLR 243 (Washington water rights), ) :
" Key Number Digests: "
‘Waters and Water Courses 131, : e




90.16.120 Reciprocity. The provisions of this act
shall not apply to-any territory or the inhabitants thereof situated
or located in any adjoining state which does not by its laws,
usages or legal regulations grant similar or reciprocal rights,
privileges and opportunities to this state and its inhabitants and
adjacent and contiguous territory whether incorporated or unin-
corporated as in this act specified.

LEGISLATIVE HISTORY Tl

Enactedl.aws1919ch41§2p86.
- See RRS § 11578,

REVISER'S NOTE
“This act” (1919 ¢ 41), is codified in RCW 90.16.110 and 90.16.120.

CROSS REFERENCES

Appropriation of water rights: RCWA 90.03.010.
Interstate compact commission: RCWA Chapter 43.57,

COLLATERAL REFERENCES

" Am Jur Constitutional Law § 220,
CJS States § 8, Waters § 171,

Forms: .
8 Am Jur Pl & Pr Forms, No. 8:379 (motion for taking of judicial no-
tice of statute of adjoining state).

Key Number Digests:

States &5,
Waters and Water Courses €131,
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§ 41-3-105. Use of water outside the state.

No use of water outside the state of Wyoming, except water allocated to other
states, shall be granted without prior consent of the legislature. (Laws 1974, ch.
23, § 2; 1975, ch. 67, § 1) :

Editor’s note. — This section as it appeared or affect any petition which is pending before
before the 1975 amendment was located under the board as of February 1, 1974.”
§ 41-3-104 as an editor’s note. Effective date. — Section 4, ch. 23, Laws 1974,
Application of act. — Section 3, ch. 23, Laws makes the act effective immediately upon
1974, reads: “Nothing in this act shall apply to  passage. Approved February 20, 1974.

§ 41-3-115. Applications for use of water outside the state.

(a) All water being the property of the state and part of the natural resources
of the state shall be controlled and managed by the state for the purpose of
protecting and assuring the maximum permanent beneficial use of waters within
the state.

(b) None of the water of the state either surface or underground may be
appropriated, stored or diverted for use outside of the state or for use as a
medium of transportation of mineral, chemical or other products to another state
without the specific prior approval of the legislature on the advice of the state
engineer.

(¢) No holder of either a permit to appropriate water or a certificate to
appropriate water, nor any applicant for a right to appropriate the
unappropriated water of this state, may transfer or use the water so
appropriated, certificated or applied for outside the state of Wyoming without
prior approval of the legislature of Wyoming, provided further, that as a
prerequisite to any use or transfer any adjoining state in which any such water
is used shall grant reciprocal rights for the use of water in Wyoming.

(d) Subject to the approval of the state engineer, and notwithstanding the
provisions of section 41-10.5(b) [subsection (b) of this section] of the statutes,
the legislature hereby approves the proposal of Energy Transportation Systems,
Inc., a Delaware corporation, to appropriate no more than twenty thousand
(20,000) acre-feet annually of the unappropriated underground waters of the
state for use in a coal slurry pipeline extending from Wyoming to Arkansas. The
state engineer, may in his discretion, issue permits to appropriate such
underground water to the extent necessary not to exceed twenty thousand
(20,000) acre-feet annually to meet the requirements of that project and subject
to such conditions as the state engineer may require, and provided that the state
engineer determines to his satisfaction that such appropriations of the project
meet his requirements, which requirements shall include, but are not limited to
the following:

(i) That the water to be used is underground water, from the Madison
or Bell Sand formations;

(i) That such use will not interfere with domestic, municipal, stock
watering or irrigation uses or other existing beneficial uses within
Wyoming; :




(iii) That the water is withdrawn from a source of supply located at a
minimum of two thousand five hundred (2,500) feet below the ground
surface, from wells constructed to a depth of more than two thousand five
hundred (2,500) feet beneath the ground surface; and

(iv) That the wells are cemented or otherwise sealed off from the surface
of the ground to the top of the formation or formations from which the
water is withdrawn, in order to prevent any movement of water in the well
outside the casing and to prevent the entry of water from overlying aquifers
into said wells, and that the water so withdrawn will be used to develop
other resources of Wyoming.

(e) Nothing in subsection (d) shall be construed as a directive for the state
engineer to grant his approval.

(f) The permits shall contain the following requirements and provisions, and
any others deemed necessary or desirable, for protection of Wyoming’s water
and other resources, ecology and environment, by the state engineer and
environmental quality agency after mutual consultation:

() If at any time the permittee so operates his wells as to lower the water
table so as to endanger the water supply of any domestic, municipal,
stockwatering or irrigation use or other beneficial use of appropriated water
within the state of Wyoming existing at the time the application underlying
this permit was filed, permittee may be required by the state engineer at
permittee’s own expense to either:

(A) Deepen the well and pay the additional costs of pumping water
for any person whose water supply has been endangered by reason of
permittee’s pumping operation so that it is equal to the supply available
prior to permittee’s pumping; or

(B) Provide any person whose water supply is endangered that
quantity of suitable water required to equal the amount available prior
to permittee’s pumping operation; or

(C) Obtain its water from another source that will not significantly
affect or endanger the supply of water available to the beneficial users
herein described;

(i) Permittee will pay the costs of court and reasonable fees of attorneys
and experts of any person who is required to enforce the terms of this permit
by legal action, provided said person is successful in obtaining a final
judgment in his favor and against permittee, and provided said fees are
found by a court of competent jurisdiction to be both reasonable and

_necessary. Any such action must be brought in the courts of the state of
Wyoming;

-(iif) If the state engineer finds reasonable cause to believe the permittee
has endangered or is about to endanger the existing water table, an order
to show cause why the permit should not be terminated or suspended may
be issued. Any hearing held under this section shall conform with the
provisions of the Wyoming Administrative Procedure Act [§§ 9-4-101 to
9-4-115]. (Laws 1974, ch. 25, § 1. :



Note

Wyoming is also a signatory state to the Yellowstone River
Compact enacted in 1951. Article VII of the Compact authorizes
the diversion of the Yellowstone River System waters in one
signatory state for use in another signatory state according to
specified procedures. However, Article X prohibits any diversion
from the Yellowstone River Basin without the unanimous consent
of all the signatory states. For a more detailed description
of these provisions please refer to Montana's section in this
report. Wyoming, unlike Montana, passed its statutory restrictions
on the exportation of state waters after ratifying the Yellowstone
River Compact. However, the Compact provides that any amendments
must be approved by each of the signatory states and consented to
and approved by the United States Congress. It is the editor's
opinion, therefore, that the Wyoming statute has no application
with respect to diversions within the terms of the Yellowstone
River Compact.
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WESTERN STATES WATER COUNCIL

MEMCRANDUM

BY: CRAIG BELL

RE: CONSTITUTIONALITY OF STATE STATUTES PROHIBITING
OR RESTRICTING THE EXPORTATION OF STATE WATERS

DATE: NOVEMBER 4, 1978

The statutes compiled in this report prohibiting or restricting the
exportation of state waters undoubtedly resulted from the desire to preserve
the vital water resources for the citizens of the respective states. No one
can deny that the state has a legitimate interest in preserving its natural
resources. However, a state is limited in exercising its police power in
such a manner as to restrict or interfere with interstate commerce.
Therefore, each statute raises the question of whether its prohibition
against or its restriction on the exportation of state waters constitutes a
legitimate exercise of the police power, or whether it is an interference
with and unreasonable burden on interstate commerce and therefore un-
constitutional , 1./

Typical of the provisions in these statutes is a general prohibition
against the use of water outside the state without legtslatwe approval. 2.
Common also is a restriction against the granting of permits for use of
water outside the state in the absence of reciprocal rights from the bene-—
ﬁting state. .3_ In one instance, the state statute expresle prohtbtts
the use of water for slurry to export coal outside the state. _
another case, the statute provides that no waters of the state shall be used
as a medium of transportation of mineral, chemical or other products
to another state without specific approval of the legislature. S/ Questions
regarding the constitutionality of such statutes can best be considered by
analyzing these provisions separately. However, as a preface, two apparently
different views on the validity of such statutory prohibitions, each finding
- support in a Supreme Court decision, should be reviewed,

220 South 2nd East / Salt Lake City, Utah 84111 / Teclephane (80!) 521-2800



The first view upholds the validity of such statutory restrictions
and stems from the Supreme Court’s decision in Hudson County Water Co.
v. McCarter. _8_. In this case, the Supreme Court upheld a New Jersey
statute which read as follows:

"It shall be unlawful for any person or corporation to
transport or carry, through pipes, conduits, ditches or
canals, the waters of any fresh water lake, pond, brook,
creek, river or stream of this state into any cther state
for use therein." _7_/

The Supreme Court upheld the statute in the following terms:

" The constitutional power of the state to insist that
its natural advantages shall remain unimpaired by its
citizens is not dependent upon any nice estimate of the
extent of present use or speculation as to future needs,
The legal conception of the necessary is apt to be con—
fined to somewhat rudimentary wants, and there are
benefits from a great river that might escape a lawyer's
view, But the state is not required to submit aven to an
aesthetic analysis. Any analysis may be inadequate. It
finds itself in possession of what all admit to be a great
public good, and what it has it may keep, and give no reason
for its willl' 2/

An apparently different view was expressed in Altus v. Carn .g_/
a three judge federal district court decision which was affirmed by the
Supreme Court, per curiam and without opinion, E/str‘iking down a Texas
statute which had been passed after the plaintiff had entered into a contract
with a Texas resident to purchase his groundwater and export it to Oklahoma,
The statute in question read as follows:

" No one shall withdraw water from any underground
source in this state for use in any other state by drilling
a well in Texas and transporting the water outside the
boundaries of the state unless the same be specifically
authorized by an act of the Texas legislature and there-
after as approved by it." ﬂ/

The federal district court limited its holding to the question of the
statute's interference with the transportation and use of groundwater after
it had been withdrawn from the well and become persoral property. The
holding can thus be distinguished from the earlier McCarter case, since
the New Jersey statute in McCarter did not endeavor to cut off an established
use of New Jersey water in New York. Notwithstanding, the federal district

(2)




expressed a substantially divergent view from McCarter of the propriety

of the state's attempt to restrict the exportation of state waters. This
view apparently rested upon the following theories. First, the district
court considered water to be an article of commmerce. Secondly, the

court found insufficient public interest to support the state action. Finally,
the court found an impermissible statutory atternpt to interfere with and
burden interstate commerce. E

Because the federal district court limited its holding, the
Supreme Court's affirmance of the federal district court decision should
not necessarily be considered as tacitly overruling McCarter. However,
the district court refused to be pursuaded by the reasoning in McCarter
and instead concluded that water was like natural gas and should be viewed
as an article of commerce., Its transmission across state lines therefore
constituted interstate commerce according to the court. The possibility
therefore exists that the per curiam affirmance of the district court's 13/

decision indicates the Supreme Court's own willingness to abandon McCarter, —
Nevertheless, there is nothing in the Supreme Court's natural gas cases to

conclusively determine that the court has abandoned McCarter in cases

involving water regulation. Indeed, the Supreme Court has implied that there p
is a fundamental difference between natural gas and water as natural resources. —
It may be that this difference is sufficient to permit the states to restrict

the exportation of water even when the same rationale will not allow them to
condition the exportation of natural gas. .1_.5_/ Furthermore, it seems unlikely

that the Supreme Court would alter a long standing legal view without an

opinion. It thus may well be that the court affirmed solely on the basis of the
narrow holding in Altus without adopting the broader language of the decision.
However, this does not mean that the Court will continue to follow McCarter

when another case come before it in which a similar prohibition against the
exportation of water is challenged and the Court decides that the entire

concept of McCarteris ripe for review. Therefore, it is well to consider

typical provisions of state statutes prohibiting or restricting the exportation

of water in light of current Supreme Court doctrine on the reach of the

commerce clause. :

General Prohibition Against Qut-Of-State Use Without Legislative

Approval
Supporting the validity of a prohibition against exporting state
waters without legislative approval is the fact that the state has an obligation
to promote public convenience and prosperity, and that this obligation may
include preserving a valuable natural resource within the states' boundaries.
Therefore, it is arguably a legitimate exercise of the state police power for
the legislature to g7ter~mine if the exportation of state waters is within the

public welfare. 18

On the other hand, a court could well decide that it is an unreason—
able burden upon and interference with interstate commerce to require any

(3)



prospective diverter of a state's water for use outside the state to get
legislative approval. The protection and preservation of waters within

the state can be accomplished within the framework of existing statutes
without imposing the additional burden of going to the state legislature

for approval. Thus, there are typically statutory instructions to state
water rights administrators to protect and assure the maximum permanent
beneficial use of state waters., Therefore, it may be argued that the burden
of requiring legislative approval only for potential uses outside the state
serves only to duplicate procedures and requirements already provided

for by statute and therefore does not confer a local benefit which may be
deemed to outweigh any competing national interests u7n;er~lying the cor—

. . 1
gressional power to regulate interstate commerce, —

Prohibition Against Water Exportation Without Reciprocal Rights From The
'~ Benefiting State

The local interest versus the national interest problem is also
important in assessing the constitutionality of a prohibition against the
appropriation, storage, or diversion of the water of the state for use out—
side the state without reciprocal rights being granted by the recipient
state. On the one hand, the argument may be made that the activity which
the statute seeks to regulate bears such a close and substantial relation to
interstate commerce that it is essential and appropriate for Congress to
exercise control over the activity in order to protect commerce from bur-—
densome obstructions. In such case, it is irrelevant that Congress has
failed to enact legislation in the particular area. The statute purports to
exercise the very power granted to Congress. The motivation behind this
provision could be construed to be simply the commercial conservation and
preservation of the natural resource and therefore defective in the same
sense as a statute purporting to permit a state to keep its corn, wheat,
cotton, fruit, lead, iron, and petroleum within its borders. To permit this
‘would be to permit the destruction of interstate commerce. And yet,
arguabl?/ o )‘t is just exactly this kind of thing which such a provision appears
to do, —

On the other hand, it may be argued in the first place that the
granting of permits for use of water outside the state, absent reciprocal
rights from the benefiting state, is not in the public interest. Availability
of water in sufficient quantities is essential for social and economic de-
velopment. Water taken out of the state to develop industry, agriculture
or other forms of economic activity elsewhere deters or denies similar
activity in the state. Thus, it would seem reasonable to require reciprocal
rights so that an alternative source of water is available should the need
arise. Moreover, in addition to this local interest, it would not seem that
the provision requiring reciprocity is injurious to the national interest
in regulating interstate commerce. It would not seem to be in the national
interest to require one state to sacrifice its natural resources in order to

(4)



promote the economic growth of a sister state. It is also arguable that any
adverse effect on interstate commerce is only incidental and indirect in
view of the local benefits the provision is designed to achieve.

Prohibition Against The Use Of State Waters To Transport Minerals,
Chemicals, Or Other Products Out Of The State Without The Prior
Approval Of The Legislature.

It can be said on behalf of this provision that the prohibition does
not prevent transportation of minerals, chemicals or other products out of
the state by more conventional means. Neither does the statute prevent
items of commerce from moving into the state. Furthermore, the statute
does not prevent these items from being exported out of the state on the
navigable waterways of the state. Rather, it can be argued that the statute
simply implies that the use of its water as a conduit for moving other natural
resources or products out of the state is not a per se beneficial use of the
state's water. Therefore, before such a use will be permitted, the legis-
lature, upon the advice of the state engineer, will have to determine if such
@ proposed use is beneficial. In supporting this argument, it could be
pointed out that the state should have considerable leeway in analyzing local
evils and in prescribing appropriate cures. So long as the local benefit
which the statute is designed to achieve outweighs the minor inconvenience,
the statute must be seen as a legitimate exercise of the police power,

The commerce clause does not require the state to yield to the mere conve-
nience and advantage of particular industries when it may reasonably consider
conservation to be of paramount importance. 1S ’

On the other hand, the provision can be attacked as a restriction
with respect to a medium of transportation to another state and therefore
clearly an instrumentality of commerce subject to the reach of the commerce
clause. The attempt to place restrictions upon the use of state waters as
a medium of transportation of products out of the state could be seen as an
unconstitutional interference with and burden upon interstate commerce.

In the first place, since the state cannot impose similar restrictions upon
trains moving in interstate commerce, it could be argued that it should not
- be able to impose them upon water when it is to be used as a medium of
transportation moving in interstate commerce. Secondly, the restriction
upon the use of water as a means of interstate transportation could be con-
sidered inherently discriminatory. It is entirely possible that state waters
may be used as a medium of transportation of mineral, chemical or other
products within a state without requiring legislative approval, and without
substantial justification. Thus, the burden on interstate commerce could be
seen as clearly excessive in relation to the local benefits the restriction
purports to assure.
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Conclusion

There are currently two views as to the constitutionality of state
prohibitions or restrictions on the export of state waters. The first view
is that of the McCarter case which gave the state broad control over its water
even where interstate commerce is involved. The other view is that of the
Altus case which, although limited in its holding, proposed treating water
like any other natural resource so that a state could not restrict its use in
interstate commerce to any greater degree than with respect to any other
natural resource. In view of the limited holding in the Altus case, it should
not be considered as overruling McCarter. However, in view of the evolution
of the Supreme Court cases involving the commerce power, it may be
unrealistic to assume the virtually unlimited control envisioned by McCarter.
Rather, any statute seeking to restrict or prohibit the movement of waters
found entirely within a state's boundaries should be considered in light of
current doctrine relative to interstate commerce and the reach of the
commerce clause.

With this view in mind, each of the typical provisions discussed
above could come under attack as an unreasonable interference with inter—
state commerce. The provision prohibiting the use of state waters as a
medium to transport minerals, chemicals or other products without legislative
approval seems the most vulnerable. On the other hand, water is a unique
natural resource which has traditionally been treated specially by both the
federal and state governments and the courts and such special treatment
should justify the states placing greater burdens upon interstate commerce
for the purpose of protecting the28-7blic welfare of its residents without
violating the commerce clause. =X Nevertheless, we can only speculate as
to the outcome of a court review of these provisions. It seems c1ear~,21/
however, that their constitutionality cannot now be taken for granted. —
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20. Professor Charles Corker of the University of Washington Law

School concludes in an article written for the Idaho Law Review as

follows: "Interstate 'commerce' may or may not be involved, but if it

is, nondiscriminatory legislation is likely to survive if it has a clear and
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