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LEXISNEXIS SUMMARY:

... TheWSWC's Legd Committee subsequently commissioned this Report, which addresses 1) the statutory and regula
tory authority among W SW C member states regarding exempt domestic and livestock wdls, 2) the ways inwhich these
wells can complicate or compromise water resources dlocation, administration, and qudity, 3) thespecifi c chdlenges
W SWC member states are facing with respect to exempt wels, 4) the rdative costs and benefits associaed with moni-
toring wells that are currently exempt, and 5) the patentid gpproaches to mitigate the adverse impacts of exempt wells.
... A rdaed concern is that most exemptions do not prevent landowners from instdling exempt wells in dosed basins
and aquifers that are hydrologicaly connected to streams and wetlands with impaired surface flows. ... When consider-
ing the costs and benefits associated with whether and how to monitor exempt wells, states should consider the foll ow-
ing: 1) somereports indicate that most exempt wels do not use more water than the dlowable amount, which means
that monitoringwould dolittle to curtail exiging exempt use 2) monitoring aone will not stop deve opers and other
landowners from instaling new exempt wdls; 3) metering and sdf-reporting will only show the amount of water that
exempt wdls withdraw and will not show the amount of water those wells actudly consume through outdoor irrigation
and other consumptive uses; 4) monitoring methodswill be ineffective i f a state does not have sufficient data regarding
the location and number of its exempt wels; and 5) each monitoring method will ental some type of initid or continu-
ing expense that the state or exempt users will need to pay, and there may be politica opposition to methods that assess
fees to existing exempt well users or raise taxes to pay for increased administrative costs. ... Wdl drillers must dso
adhere to the state's minimum construction standards for "dl wels constructed to withdraw or inject weter," regardless
of whether the wdl is exempt from the sta€'s permitting requirements. ... Once the wel iscomplete, the well driller
must file awel log with the gae engineer within thirty days of completion containing 1) the date of beginning work, 2)
the date of completion, 3) the length, size, and weight of the casing and how it is placed, 4) thesize of the hole drilled,
5) where the hole is sed ed off and the type of sed, 6) the name of the wd | driller and the type of drilling machine used,
7) the number of cfs or gdlons per minute of flow for the wdl, and 8) the pressure in pounds per squareinch if it isa
flowing well, or the static water levd and water temperaureifit isanonflowing wedl. ... However, Washington lav
does not require permits for withdrawds of groundwater for 1) "stock-wetering purposes,” 2) "the waering of alawn or
of anoncommercid gerden not exceeding one-hd f acrein areg," 3) "single or group domestic uses in an amount not
exceeding five thousand gdlons aday," or4) "an industria purpose in an amount not exceeding five thousand gdlons a



day." ... Neverthdess, Ecology has exercised this authority to limit the exemption or to require meters in a number of
aress, induding theWdlaWadlaRiver Basin, theupper portion of Kittitas Courty, and the Lower and Upper Skagit
Water Resources Inventory Aress. . ... It has dso enacted regul ations regarding the review process, which require 1)
information describing the potentid availability and qudity of groundwater for applications proposing the use of "on-lot
wells," 2) water qudity data for a number of andytes, induding nitrates, sulfates, cacum, lead, arsenic, and other con-
taminants for "on-lot well" subdivisions 3) documentation of activities within one quarter mile of the subdivision that
may adversdy impact water qudity, and 4) a demonstration to the administrator of the Weter Qudity Divison that a
qudifi ed professiona in surface and groundwater protection has reviewed al sewage or water supply systems ... On
one hand, some experts are concerned that the increasing use of exempt wells in higHy concentrated subdivisions in
closed basins will have a cumulative impact that will drain the groundweter supplies that feed streams and impair the
higher-priority rights of surface users. ... For example, inareport on the impacts of exempt wdls in Montang, the
staes Waer Management Bureau estimated the number of acres irrigated and the net consumption per household of
exempt wdl users by evduaing infrared aerid photogrgphs for lots associated with exempt welsin theBitterroot, He-
lena, and Gdlatin Vdleys. ... Landsa Therma Band Data In addition to providing ground cover images, the current
Landsat satdlite contans athemd infrared sensor (TIRS) with alongwaveband that provides datathat water managers
use to compute evgpotranspiration, measure consumptive groundwater use, and manage the impact of groundwater
pumping onthe water table and naturd vegetation. ... Third, in saes where efforts to modify exemptions are likdy to
generae significant politicd resistance, states may want to utilize collaborative goproaches that address speci fic con-
cerns assodiat ed with exempt wels and alow for responsible exempt uses.

TEXT:
[*145]

I. Introduction

There are over amillion exempt damestic and livestock wdlslocated throughout theWest. Although these wels are an
important source of weter for alarge number of water users, they dso pose significant regul atory and administrative
chdlenges that have the potentia to impact the sustanability of water supplies, surface flows, and water qudity.

In June 2008, the Western Governors' Associaion (WGA) and the Western States Water Council (WSWC)issued a
report entitled Water Needs and Strategies for a Sustanable Future Next Steps which contained recommendations on
how the states and federa government should address the ever-increasing chalenges associ aed with water management
in theWest. Item 3(D) of the Next Steps report's Executive Summary recommends tha states "should examine ther
rdated laws and institutions and eva uate the merits of ... [permitting and monitoring] exempt domesticand livestock
we s as part of water rights regulaory schemes." TheWSWC'sLegd Committee subsegquently commisdoned thisRe-
port, which addresses 1) the statutory and regulaory authority among W SWC member states regarding exempt domes-
tic and livestock wdls, 2) the ways inwhich these wells can complicate or compromise water resources dlocaion, ed-
ministration, and qudity, 3) thespecifi c chdlenges WSW C member states are facing with respect to exempt wdls, 4)
therelaive costs and [*146] benéfits associated with monitoring welstha are currently exempt, and 5) the potentid
gpproaches to mitigate the adverse impacts of exempt wells.

[I. Statutory and Regulaory Authority

Every WSWC member state with the exception of Utah and Cdifornia, exempts catain groundwaer uses from its
permitting procedures, its adjudication procedures, or both. Although the specifics of these exemptions vary in each
state, they generdly dlow landowners to withdraw smal amounts of water for domestic or livestock purposes without
obtaning apermit or subjecting ther use to adjudication, monitoring, or reporting requirements. T hese exemptions
typicdly restrict the amount of water that awel owner can withdraw (per minute, per day, per year, ec.) or limit the
amount of acreage to which the water can be gpplied. The amount of water that can be withdrawn or used vari es from
state to state, but most exemptionsdlow landowners to ingd! exempt welswithout providing notice to other water
users, and do not give other water users the option or ability to contest the instdlaion of an exempt well. Many states



enact ed these exemptions decades ago with the beief tha smal damestic and stock uses were de minimis and were not
worth the time or money needed to permit and regulate them.

In most gates, landowners who instal an exempt well mug comply with the well-drilling requirements that govern
the construction of nonexempt wells. Many states dso require landowners to file well logs or to register their exempt
wells, but the information that states require varies, with somestates requiring little information and others requiring
detailed reports and logs that describe the location, cgpacity, and construction of exempt wells.

Some states dso have laws or regulaionstha specificaly aoply to exempt wel use in subdivisiorns. However, most
do not. Moreover, some states have laws and regulaions that do not specificdly apply to exempt wdls, but neverthe ess
limit or regulate their usein subdivisions T his Report describes those laws and regul aions that specificaly and indi-
rectly govern exempt well usein subdivisons.

1. TheWays Exempt Wdls Can Complicate or CompromiseWater Resources Allocation, Administration, and
Qudity

Exempt wdls have the potentid to cause a number of water quantity and quality problems. Most naably, thereis a
generd concern that the cumulative effect of many exempt wells can equa the impact of asingle large withdrawd that
is not subject to the priority sygem or susceptible to monitoring and reporting requirements. A rdated concern is that
most exemptions do not prevent landowners from [*147] instdling exempt wdls in dosed basins and aguifers tha are
hydrologicdly connected to streams and wetlands with impaired surface flows. Such use inthese areas may adversdy
impact surface flows, riparian habitats, agui fers, and senior weter rights.

From an administretive perspective, there gopears to be agenerd lack of knowledge across the West regarding the
number of exempt wells in each state, thelocation of those wels, and theamount of water they withdraw. Many states
aso appear to lack the administrative resources needed to monitor exempt wells and to determine their impact, which
hes the potentid to hinder state water plans and conservation efforts. Perhgps the single most common adminigrative
chdlengeis the preference of some deved opers to use exempt wells to supply their subdivisionswith water as away of
circumventing the permitting process needed to build community or pudic water systems. In some cases, such develop-
ers often instal hundreds of wells in dense, concentrated subdivisions, and in many cases, these "exempt" subdivisions
arelocaed in dosed basins where water supplies are dreedy limited.

Exempt wdls may dso pose thregts to water qudity and can be conduitsfor pollutants. In particular, most domestic
exempt wdls are shalow, which makes them susceptible to nitrates, pesticides, and other contaminants that are located
cdoseto theland surface. In addition, well owners generdly lack the knowledge and experi ence needed to properly
maintain their wels or manage water qudity threats. In some cases, they may dsoinstal their wels inimproper loca
tions that ere too dose to pollutants, such as septictanks and mixing zones. In coastd aress, exempt wels may exacer-
bate seawater intrusion in sensitive aquifers by increasing withdrawas and lowering wat er tables.

IV. Specific Chadlenges That WSWC Member States Face with Respect to Exempt Wdls

Theimpact of exempt wels varies across the West and depends upon a number of factors, including water availability,
the speci fic provisions of a state's exemption, a state's populaion, and the amount of growth tha a state isexperiencing.
Thismeans that exempt wdlsdo not pose significant chadlenges in every western state. Howev er, Arizona, Colorado,
Idaho, Montana, Nevada, New Mexico, Oregon, and W ashington have experienced some chalenges with respect to
exempt wdls. ThisReport describes those chdlenges.

V. Rdative Cods and Benefits Associated with Monitoring WdIsT ha Are Currently Exempt



T here are anumber of methods that states can use to moritor wdlstha are currently exempt, including 1) ingdling
meters, 2) requiring sef-reporting, 3) using aerid photography, and 4) using [*148] satdlite (Landsat) imagery. The
raive costs and benefits will depend upon the method used to monitor exempt wells and theindividua circumstances
of each state. ThisReport discussesthe pros and cons associaed with each of the above monitoring methods.

In generd, the primary benefit of monitoring exempt wellsis that water resour ces managers will have more infor-
mation regarding exempt well use, which they can use to creste more accurate water plans, implement conservation
measures, and administer water rights. Monitoring may aso provide exempt well users with anincentive to ensure that
their withdrawa's do not exceed the limits of ther state's exemptions.

However, every monitoring method will require some administrative coststo collect and interpret the dataiit gener-
ates. When considering the costs and benefits associated with whether and how to monitor exempt wells, states should
consider the following: 1) some reports indicate tha most exempt wells do nat usemore waer than the dlowable
amount, which means that monitoring would dolitie to curtall exiging exempt use 2) monitoring done will not stop
deveopers and other landowners from instaling new exempt wdlls; 3) metering and self-reporting will only show the
amount of water that exempt wells withdraw and will not show the amount of water those wels actudly consume
through outdoor irrigation and other consumptive uses; 4) monitoring methodswill be ineffective i f a state does not
have sufficient data regarding the location and number of its exempt wells; and 5) each monitoring method will ental
sometype of initid or continuing expense tha the state or exempt users will need to pay, and there may be politicd
opposition to methodsthat assess fees to existing exempt wdl users or raise taxes to pay for increased administraive
costs.

V1. Potentid Approaches for Mitigaing the Adverse Impacts of Exempt Wels

The viability of an gpproach to mitigate the adverse impact of exempt wells will depend upon the individud circum-
stances of each state. Neverthdess, from agenerd perspective, even if existing wels are grandfathered, repeding the
exemptions or drasticdly reducing an exemption's flow rate and volume withdrawa limit on astatewide basis will
likey beinfessiblein most dates. Specificdly, there gopears to be significant public resistance to this agpproach and it is
likdy that most gates currently do not have the politica capitd needed to revoke ther exemptions. From an administra
tive standpoint, many statesmay not have sufficient information to locate and permit existing wells, and revoking an
exemption could overwhem state permitting agencies with applications for smdl groundwater uses. Further, this p-
proach could increase the cost of desired devdlopment in rurd areas and dosed [*149] basins, could potentidly in-
crease the demand for public water supplies, and would not prevent grandfathered wels from withdrewing water.

Instead, this Report recommends tha states consider modifying their exemptions or adopting messures tha speci fi-
cdly address their individud concerns regarding exempt wells. For example, if astate is concerned about exempt wdll
use in subdivisions, it could modfy its exemption to limit the types of devel opments and subdivisionsthat can use ex-
empt wels, or modify the procedures used to gpprove subdivisions so tha such "exempt" subdivisions are not instaled
without a determination that there is sufficient water avalable and tha such development will not impar water qudity.
States can dso limit thenumber and type of exempt uses, impose restrictionson exempt wel usein aress where wat er
supplies are limited, require limitsfor consumption rather than withdrawa's, encourage voluntary metering and report-
ing, ensure that exempt wellsare properly construct ed, institute better recordk eeping procedures, and ban theinstdla
tion of new exempt wels in areas where community systems are avalable

Each of these approaches has its limitations, but the genera concept of modi fying an exemption to mitigate specific
adverse impacts will beless costly and more politicaly and administrativey fessible than atota ban or drastic restric-
tion on dl new exempt uses. States may dso be able tolessen politicd oppostion to mitigation approaches by collabo-
rating with stakeholders and interested parties to create negotiated solutions that address the adverse impacts of exempt
wd s but dlow for responsible use of the exemptions. Moreover, the old adage "an ounce of prevention is worth a
pound of cur€' is gpplicable to exempt wdls, and efforts to mitigate the impacts of existing exempt wdlsare likdy
more costly and administratively and politicdly difficult than prospective measures that prevent future adv erse impacts.

VII. Condusion



The debae over exempt wdls isunlikdy to subside as the demand for water in the West continuesto grow. However,
exempt wells may not pase a problem in every western state because exemptions, populaion growth, and water avail-
ability vary greatly across the West. In some dates, the bendfits that exempt wells provide, especidly in dlowing de
sired growth in rurd areass, may outweigh their impacts. On the other hand, impacts from exempt wells may be too
costly for other states not to curtal or limit their use. Therefore, thereis no "one sizefits dl" approach for addressing
exempt wdl use, and each state's individud circumstances will determine how and whether it will address this isue.

* k% [* 150]

I. Introduction

Exempt domestic and livestock wels are an important source of water for large numbers of users throughout the West.
However, they dso pose dgnificant regul aory and administrative chadlenges and have the potentid to affect the sus-
tainability of water supplies, surface flows, and water qudity. n1 With the exception of Utah and Cdiforni a, every
western state exempts cartan groundwater uses from its permitting or adjudication procedures. n2 In generd, these ex-
emptions dlow land owners to withdrawv smal amounts of water for domestic or livestock purposes without obtaining a
permit or subjecting their useto adjudication, monitoring, or reporting requirements. Most states crested these exemp-
tions decades ago with the bdief that these uses have a de minimisimpact and were not worth thetime and expense
needed to permit and regul ae them.

However, as the West's popul aion grows, the demand for wat er increases, and many landowners and subdivision
devdopers have begun instdling "exempt" n3wels indosed basins and other areas with strained water supplies to cir-
cumvent the costs and time associated with acquiring the necessary permits and waer rights to build public water sys-
tems. n4T his hasresulted in large numbers of unregulated wels in highy concentrated aress without consideration of
ther potentid impact. n5 Same observers are concerned that the cumulaive impact of these wels could impair senior
waer rights, creaste environmentd problems, and thresten water qudity and water supplies. n6 Thishas led someto cdl
for the restriction or reped of these exemptions, while others have opposed restrictions, bdieving that exempt wels do
not have an adverse impact, are a priveate property interest, and are vitd to economic growth. n7

In June 2008, the Western StatesWater Council WSWC), an dfiliae and water policy advisor to theWestern
Governors' Association, issued areport entitled Water Needs and Strategies for a Sustainable Future: Next [*151]
Steps, which recommended tha states "eva uae the merits' of permitting and monitoring exempt wells as part of water
right regulaory schemes. n8 T o this end, the WSWC's Legd Committee commissioned this Report to promote d scus-
sion of the concerns assodi ated with exempt wells by evduaing 1) the statutory and regul atory authority regarding ex-
empt wdls and domestic well drilling, 2) the ways in which exempt welscan complicate or compromise waer re-
sources dlocation, administration, and quality, 3) the specific chdlenges member states are facing with respect to ex-
empt wdls, 4)the rdaive costs and bendifits associated with monitoring wdlsthat are currently exempt, and 5) the po-
tentid gpproaches to mitigate the adverse impacts that exempt wells may have. n9

Il. Statutory and Regulaory Authority Regarding Exempt Wdls and Exempt Wdl Drilling

Thestatutes and regul ations that exempt groundwater use in the West vary considerably with respect to the quantity
and uses of water that can be withdrawvn without a permit. T hisPart will describe these exemptions and the require-
ments that govern the drilling of exempt wells in eech WSWC member state. Where gpplicable, thisPart will indude a
synopsis of those laws and regulaions that govern the use of exempt wels in subdivisions.

A. Alaske
1. Exemption

Alaska does not diginguish between groundweter and surface water for water right purposes, n10 and requires those
seeking to instdl a groundwater wdl that will withdraw a"significant amount of water” to file awater right gpplication
with the Alaska Department of Naturd Resources. nll It is acimein Alaskato use a"significant amount of water from
any source" without a permit, certificate, or other authorization. n12 However, Alaskds Administrative Code providesa
de facto exemption to thisrule by not requiring goplications for water uses that do not qudify as a"significant anount
of water," which it defines as 1) "the consumptive use of more than 5,000 gdlons of water from asingle sourcein a



singleday," 2) "the regular daily or recurring consumptive use of more than 500 [galons per day (gpd)] from asingle
source for more than 10 days per cdendar year," 3) "the [*152] nonconsumptive use of more than 30,000 gpd ... from
asingle source" or 4) "any water use that may adversdy affect the water rights of other gppropriators or the public in-
terest.” n13 In addition, an exempt use doesnot acquire awater right or priority date, is sulject to appropriation, and
can be curtailed "in order to supply water to lawful gppropri ators ... or to protect the publicinterest.” nl14

For those water uses that do require an application (waer use that ismore than a significant anount of water),
Alaskas Administrative Code exempts gpplicaionsto appropriae less than 5000 gpd of water from its public notice
requirement. n15 Thisissignificant because the notice requirement mandaes that the state's Depatment of Naturd Re-
sources publish notice of nonexempt applications in a newspaper of generd circulaion, while dso serving individua
notice via certi fied mail on prior gopropriaors who may be taking water from the proposed source. n16

It is important to note that any person usng lessthan a significant amount of water is encouraged to file for wat er
rights. Without a water right, even though the use is exempted, wdl owners have no legd ganding to assat aright to
water aganst awater user who may adversdy affect their use of water. n17

2. Drilling

Alaska does not require a specific license or certifi cation for awe | driller and only mandates that well drillers have a
generd contractor's license. n18 However, generd contractors can register as awater system specidty contractor and
can obtain a specidty contractor registration certi ficate from the state. n19 Individudswho drill awdl ontheir own
property are not required to have alicense. n20

Once a contractor or a property owner has constructed a water wel, he or she must file a report within forty-five
days after completion with both the property owner and the Depatment of Natura Resources. n21 Among other [*153]
things, the report must describe the location of the well, the anticipated use of the wdl, and the maximum wdll yidd.
n22

B. Arizons

1. Exemption

In order to place Arizonds exemption in itsproper context, some background regarding the stat€'s Groundwater Men-
agement Act (GMA) n23 and Active Management Areas (AMAS) n24 is necessary. Arizona passed the GMA in 1980 to
ensure that the states most popul aed areas would achieve safe yid ds by 2025. n25 T o accomplish thisgod, the GMA
created AMAS to manage excessive groundwaer pumping for the stat€'s most popul ous aress, including Phoenix, Pres-
cott, and Tucson. n26 An AMA was aso created to encompess theirrigated agricultura aress of Pina County between
Phoenix and Tucson. n27 Laer, the southern portion of the Tucson AMA was separatdy established as the Santa Cruz
AMA to address unique water resource issues in that area n28

Arizona assigned a safe yidd management god to the Phoenix, Prescott, and T ucson AMAS and a"planned deple-
tion" god for the Pind AMA. n29 It dso cregted the Arizona Depatment of Water Resources (ADWR) to administer
the GMA and ensure that its groundwater management goels are achi eved. n30 T o help achieve the AMAS management
gods, the GMA paces restrictions on new groundwater withdrawa s and regquires ADWR to establish mandatory con-
servation practices that goply to persons withdrawing, distributing, or using groundwater in the AMAS. n31

Within thisframework, Arizonaregul ates exempt wells depending upon 1) when the well was drilled, 2) the pur-
pose for which the wat er is beng used, and 3) whether the wd | islocated in an AMA. n32 For exempt wels [*154]
drilled after April 28, 1983, that are located within an AMA and used for a nonirrigation use other than domestic use or
stock watering, pumpingis capped a ten acre-feet per year, in addition to the maximum thirty-five galon per minute
(gpm) pump capacity. N33 Further, wels used for nonirrigation purposes are generaly exempt from the regul atory pro-
visions of the GMA solong as thepump capacity of the well does not exceed thirty-five gpm (up to fifty-six acre-fegt
pe year if operated continuously). n34 Moreover, within AMAS, only one exempt wdl may be drilled or used to serve
the same nonirrigation use a the same location unless gpproved by ADWR's director and the combined withdrawas do
not exceed five ecre-feet per year. n35

With certain exceptions, exempt wels drilled after January 1, 2006, cannot be Sted onland "within one hundred
feet of the operating water distribution system of amunicipd provider with an assured water supply designation within
the boundaries of an active management area.” n36 A landowner can obtain permission to ingdl an exempt well within
one hundred feet of the operating water distribution sysem of amunicipd provider if he or she can demonstrate to the



satisfaction of ADWR's director tha the following gpplies: 1) the landowner submitted awritten request for service to
the municipd provider, and the provider did not providethe landowner with awritten verification tha serviceis avail-
able 2) thetotd capitd cost of connecting to awater distribution system will exceed the costs of drilling and fully
equipping an exempt well; 3) in the event the applicant must oktain an easement across other land to connect to the mu-
nicipa provider's system, the goplicant sent the owner of the land a request for the easement and @) did not receive a
response, or b) the request was denied; and 4) the landowner does not qudify under the previous three d ements and
provides written verification from the municipa provider that he or she shdl not receive or request water service from
the provider while the exempt well isoperationd. n37 With respect to the fourth dement, the exemption will be revoked
if the landowner or any subsegquent landowner receives wet er service from the municipd provider. n38

Outside of AMAs and Irrigation Non-Expansion Aress (INAS), thereis no legd difference beween exempt wells
and nonexempt wdlls other than awdl drilling permit because, generdly, no authority is needed to withdraw groundwa
ter, thereis no requirement to comply with wel spacing rules, there are no requirements to pay fees or use a measuring
device and except [*155] for community water systems, there is no requirement to file annud water use reports. n39

Within AMASs, exempt wdls are not required to use awater measuring device, pay groundwater withdrawd fees, or
fileannud groundwater withdrawa reports. n40 Furthermore, individuas drilling exempt wdls are exempt from
ADWR's wdl spacing rules, dthough the rules protect exempt wels from unreasonably incressing damage caused by
new nonexempt wels. n41 Likewise, exempt wells within INAs are not required to use amessuring device or file an
annud groundwater withdrawd report. n42

2. Subdvisions

In AMAS, deveopers typicdly mug show that a subdivisionwill have an "assured water supply" before acity, town, or
county can gpprove a subdivision plat, and before the devd oper can sdl parcds. n43 In order to prove an assured waer
supply, adeve oper must obtain a Certificate of Assured Water Supply from the director of Water Resources or obtan a
written commitment of water service for the subdivision from acity, town, or private company tha the director has des-
ignated as having an assured water supply. n44 In regard to wdls, Arizonalaw states tha an "assured water supply”
means that "suffici ent groundwater ... will be continuously avalable to satisfy the water needs of the proposed use for at
lesst 100 years." nd5 ADWR's Assured and Adequate Water Supply Rules provide that if an goplicant for an assured
water supply determination proposes to use groundwater, the goplicant must demonstrate that after one hundred years of
withdrawds, the depth-to-static water levd a the well will nat exceed 1000 feat bdow land surface (1100 fegt in the
Pind AMA). Inmaking this demonstration, the gpplicant must take into account existing pumpinginthe area, as wel as
pumping associated with any previously issued assured water supply determinations inthe area. n46 Within this frame-
work, exempt wdls are not typicaly used to suppy waer to asubdvisiontha isrequired to comply with an "assured
water supply" requirement. n47

[*156]
3. Drilling

Individuds drilling exempt wells must comply with statutory criteria before commencing operaions. Regardless of
whether the exempt wdll is loceted within an AMA or outside an AMA, prospective drillers must file a Notice of Intent
to Drill with ADWR and pay afee. n48 Furthemore, wells tha will provide water for domestic purposes on parces five
acres or less must submit additiond materids. n49 Wdl drilling can only "be peformed under the direct and persona
supervision of awel driller who holds awdl driller's license' n50 and mugt comply with ADWR's minimum well con-
struction standards. n51

C. Cdifornie
1. No Exemption

"Exempt" wdls technicdly do not exist in Cdifornia because the state does not have a comprehensive groundw ater
permitting process, and no state agency has the authority to regulae groundwater on a statewide basis. Insteed, theCdi-
fornia Water Code encourages water management decisions to bemade a thelocd or regiond levd. n52The Cdifornia
legislature has passed severd acts tha have given various locd agencies some type of authority to manage groundwater.
n53 An agency's authority depends upon the enabling act, and some agencies have the power to regul ate groundwet er
extractions and the construction of new extraction fadilities. n54 In some cases, indvidud Cdifornia counties have cre-
aed limitsfor domestic wells. n55



2. Subdvisions

Cdiforniaregul ates water availability insubdivisionsby requiring loca governments to consider water supply assess-
ments of speci fic plans as part of an environmentd review process for new subdivisions that are larger than 500 units,
while a'so mandating that loca governments obtain written verification of atwenty-year supply before they can give
find subdivision [*157] gpprova. n56 Cdifornialaw requires disdosure of wat er supply availability during the envi-
ronmenta review process for such large devdopments. n57

3. Drilling

No person can drill agroundwater well without aWater Wl Contractor's License, n58 and every person who drills a
wdl shdl file areport of completion with theCdifornia Depatment of Waer Resources within sixty days of the date of
construction. n59 T he report must contain avariety of information, including "[a description of the wdl site suffi-
cdently exact to permit location and identification of the wel" and the signature of the well driller. n60 Failure to com-
ply with these requirements is a misdemeanor, but nhoncomplying partties mug be given the opportunity to comply be-
fore a prosecution may commence. n61

D. Colorado
1. Exemption

Colorado law follows the policy that the state's exemptiontoitslaws regarding administration is "intended to dlow
citizens to obtain water supply in lessdensdy populated aress for in-house and domestic anima uses where other water
supplies are not avalable." n62 Cdorado's exemption depends upon 1) the location of the wdl, 2) the date wdl produc-
tion begins, 3) the rate of withdrawd, 4) the beneficid uses to which wel water is put, and 5) for new wels, the 9ze of
thelot tobe serviced by thewdl and, often, the legd process by which that |a was created. n63 T he exemption criteria
do not gpply to "designated ground water basins," asthese locations are subject to other regulations. n64 Further, Colo-
rado prohibits exempt wells when a [*158] municipdity or water district can provide water to the property. né5In dl
remaning areas, the exemptions gpply.

A wdl permit, goproved and based on an evd uaion of materid injury, was not required for wels that were in pro-
duction before May 8, 1972, and these wells may continueto operate without awel permit solong as 1) the rate of
withdrawa does not exceed fi fteen gdlons per minute (gpm) (fi fty gpm for wells in production as of May 22, 1971);
and 2) the water has been "used for ordinary household purposes for not more than three single-family dwelings, fire
protection, the watering of poultry, domestic animds, and livestock on farms and ranches, and for theirrigation of not
over one acre of gardens and lawns." n66 T he exemption can dso goply towels used for limited commercid purposes
and for fi refighting purposes. n67 Of note, exempt wel users can adjudicate their water rights in the stat€swater courts
and receive apriority date based on first use, as opposed tothefiling date. n68

Currently, and since May 8, 1972, exempt wdls "may be constructed only upon theissuance of ¢ permit.” n69 At
this time, gpplicants must dso pay afiling fee of $ 100. n70 It is worth nating that the gate engineer must determine
whether granting a permit will maeridly injure vested water rights or other existingwels. n71 If existing rightsor
wels will bemateridly injured, the enginear must deny the permit. n72 Ininstances where no materid injury is found,
the state enginear must issue the pemit. n73

There are severd situations that dlow "a presumption that there will not be materid injury tothe vested water
rights of others or to any other existingwell resulting from such well." n74 Wdls withlimited uses onlots created out-
side the statutory subd vision process, wells onlots of thirty-five acres or larger, or wells for duster devel opments
where the ratio of annua mandaory withdravd does not exceed one acre-foot per each thirty-five acres within a pref-
erable cdluster devd opment, for example, enjoy a presumption of no materia injury solong asreturn flows remain in the
stream system. n75 T hepresumption can be rebutted by sufficient evidence. n76 [*159] Once the gae engineer issues
apermit, the permittee has two years to construct the wdl. n77

It is dsoimportant to note that the Cdorado constitution states tha "those using water for domestic purposes shal
have the preference over those daming for any other purpose.” n78 However, the Colorado Supreme Court has inter-
preted this clause not to be aright to cal out senior appropriators with nondomestic uses, but as aright to condemn. n79

2. Subdvisions



Colorado law requires eech county in the state to creste a county planning commission to deveop, propose, and rec-
ommend subdivision regulaions to the county's board of commissioners. N80 T he board must adopt and enfor ce subdi-
vision regulaions for dl unincorporated areas of the county and require dev e opers to provide "adequae evidence tha a
water supply tha issuffici ent in terms of qudity, quantity, and dependability will be avalable to ensure an adequate
supply of water for the type of subdivision proposed.” n81 Evidence needed to show an adequate water supply may in-
clude

() BEvidence of ownership or right of acquisition of or use of existing and proposed water rights;

(1) Historic use and estimeted yidd of damed water rights;

(1) Amenability of existing rightsto achangein use

(IV) Evidence that public or privete water owners can and will supply water to the proposed subdivision stating the
amount of water available for use within the subdivision and the fessibility of extending service to that areg;

(V) Evidence concerning the potability of the proposed water supply for the subdivision. n82

Once a board of county commissioners has received a prdiminary plan submission, they must provide a copy tothe
regiond hedth department or the Colorado Department of Public Hedth and Environment for review of the adequacy of
the proposed sewage treament works to handl e the estimated effluent. n83 Colorado law states, "No plan shdl receive
the approva [*160] of the board of county commissioners unlessthe depatment of public hedth and environment or
county, district, or regiond hedth department ... has made a favorable recommendation regarding the proposed method
of sewege disposd." n84

Similaly, the State Engineer must receive copies of aprdiminary plan submissionin order to determine the "ade-
guacy of [the] proposed wat er supply to meet requirements of the proposed subdivision” and whether "materia injury
[is] likely to occur" as aresult of the subdivision's proposed waer supply. n85 If the state engineer finds that injury will
occur, he must issue awritten opinion stating his findings and the amount of additiond or exchange water that may be
required to prevent injury. n86 A county's board of commissioners can gpprove a subdivision notwithstanding an ed-
verse opinion, but the devd oper must provide dl paentia buyers with a copy of the opinion or a synops's of the opin-
ion prior to sade unless, in the opinion of the board of county commissioners, the devel oper has corrected theinjury or
inadequacy set forth in the opinion. n87

Some Colorado counties dong the sta€s Front Range, namdy El Paso, Adams, Wdd, and Larimer Counties have
been known to ask deve opers to reduce the number of housing unitsina subdivison to saisfy waer adequacy con-
cerns, while higher densities are dlowed if deve opers can demonstrate that their subdivisionswill have access to dter-
native water sources, such as surface wat er transfers. n88

3. Drilling

Colorado law requires that water wdl drilling contractors must belicensed through the Colorado Board of Examiners
of Water Wdl Construction and Pump Instdlation n89T he state does not require licenses for private drillers and pump
instdlers, n90 which are defined as "any individua, corporation, partnership, association, pditicd subdivision, or pub-
lic agency that uses equipment owned by it" todrill awel for its own use upon property that it owns. n91 However,
private drillers and instalers must comply with Colorado's minimum well construction sandards. n92



Colorado's wel construction standards mandate that wel drillers file awdl construction report within sixty days
after completion of awel. N93 Wdl drillers must dso adhere to the stat€s minimum construction standards for [* 161]
"dl wdls constructed to withdraw or inject water," regardless of whether the well is exempt from the state's permitting
requirements. n94

E. Idaho
1. Exemption

In Idaho, wells for domestic use are exempt from permits and fees. n95 Domestic uses or purposes are defined as

(@ The use of water for homes, organization camps, public campgrounds, livestock and for any other purpose in con-
nection therewith, induding irrigation of up to one-ha f (1/2) acre of land, if the totd useis not in excess of thirteen
thousand (13,000) gdlons per day, or

(b) Any other uses, if the tota use does not exceed a diversion rate of four one-hundredths (0.04) cubic feet per second
and a diversion volume of twenty-five hundred (2,500) gdlons per day. n96

"Rightsto ground water for such domestic purposes may be acquired by withdrawa and use." n97 In addition, domes-
ticwels are dso exempt from instdling measuring devices and from measuring and reporting reguirements. n98

However, the exemption isnot available for low temperature geothermd wells (85 [degrees] F to 212 [degress] F)
that are used for domestic purposes. n99 Insteed, applicants must oltain awater right permit to use low temperature
geothermd resources for domestic or other nonheeting purposes. T he gpplicant must show 1) thereis no feasible dter-
native use of the resource; 2) thereis no economicaly viable source of water having a bottom hole temperature of 85
[degress] F or lessinawdl available and 3) obtaning awaer right permit isinthe public interest. n100

[*162]

2. Subdvisions

Idaho's exemption states tha domestic purposes and uses do "not indude water for multiple ownership subdivisons,
mobile home perks, or commercid or business establishments, unless theuse meets the [exemption's] diversion rate and
volume limitations," which limit the diversion to 0.04 cubic feet per second (cfs) and only 2500 galons per day (gpd)
instead of the 13,000 gpd. n101 It is dso a misdemeanor in Idaho for one to offer a subdivision plat for recording or to
record a subdivision pa without certifying that 1) the individud lots described inthe pla will be served by individud
wdls; 2) dl of thelotsinthe pla will be digbletoreceive water from an existing water system; or 3) if anew water
system will be crested to serve the subdivision, it will have suffi cient capitd to provide service. n102

Ifdl or pat of aproposed subdivision will be withinthe boundaries of an irrigation district or other irrigation enti-
ties, Idaho law aso prevents cities and countiesfrom accepting, recording, or gpproving subdivision pas or amend-
ments to existing platsif the person proposing the subdivision has not "provided ... ¢ suitable system for lots of more
than one (1) acre which will ddiver water to those landowners within the subdivison." n103 Deve opers who are unable
to comply with this requirement must advise the purchaser in writing that suitable water ddiveries have not been pro-
vided and dso that purchaser must remain responsible and subject to dl assessments made by theirrigation entity, to-
gether with other required disdosures. n104

Furthermore, a new modificaion to Idaho's Locd Land Use Planning Act now requires those making aland-use
change "to use surface water, where reasonably available, as the primary water source for irrigation,” n105 thus requir-
ing devdopers to provide a"dud" watering system (potable and nonpotable) to a devd opment where irrigation of yards
occurs.

3. Drilling

Although domestic wells inldaho are exempt from permitting, theactud drilling of wels must comply with thelicens-
ing provisionsgoverned by statute. n106 Welscan only be drilled by licensed operators, using qudified drilling



equipment. n107 Further, domestic we ls"are subject to inspection by the depatment of weter resources and the de-
patment of environmentd qudity.” n108

[*163] Wdl drillers whoinstdl awdl| must maintain awell log that issubject toinspection and indudes thefol -
lowing information: 1) borehole lithology, 2) water bearing zones, 3) static waer leves, 4) bottom hole temperature, 5)
casing and seding placement status, and 6) a description of problems encountered. n109 Drillers must dso submit a
well construction report within thirty days of completion and must keep the wel log for at lesst one year following the
submission of the report. n110

F. Kansas
1. Exemption

Like most western states, wdls used for domestic purposes in Kansas are exempt from the permits required for other
types of gppropriaions. n111 Domestic useis

the use of water by any person or by afamily unit or household for household purposes, or for the watering of livestock,
poultry, faam and domestic anima's used in operating afarm, and for theirrigation of lands not exceeding atotd of two
acres in area for the growing of gardens, orchards and lawvns. n112

Household purposes are defined as "the use of water by a person for cooking, deaning, washing, bathing, human con-
sumption, rest room facilities, fire protection, and other uses normaly associated with the operation of a household.”
n113 The watering of livestock is exempt asa domestic use if the use meats thefollowing criteria 1) the livestock must
be pastured and not confined to afeedlot; or 2) if the livestock are cattle in a confined feeding operation, they must
number fewer than 1000; or 3) if the livestock are in a confined feeding operation and are not cattle, ther totd con-
sumption of water must be lessthan fi fteen acre-feet annudly. n114 Despite the "or" between "household purposes’ and
"watering of livestock," these uses are not mutudly exclusive. Interestingly, the limitation on domestic irrigation does
not restrict the pumping rate or the tota vdume of water withdrawn, but rather the acreege of land to which the water is
applied. While domestic use is exempt from the requirement to obtain a permit to appropriate weter for beneficid use,
domestic use on or before June 28, 1945, constitutes a vested right and domestic use after June 28, 1945, constitutes an
gopropriation right. n115 Aswith aher water rights, domestic uses are subject to administration by priority in times of
water shortage. n116

[*164]
2. Drilling

Wl drilling contractors in Kansas must pay fees and obtain licenses before operating in the state n117T he secretary
of hedth and environment is charged with administering the drilling licensure program and must assess the qudifica
tions of prospective wdl operators before issuing alicense n118 In addition, any licensed wel driller who constructs or
deconstructs awater well must file awdl log with the secretary within thirty days of completion showing 1) thename
and address of the landowner and alegd description of the location of the wdl, 2) the character and depth of the forma-
tion passed through or encountered, 3) the depth a which water is encountered, 4) the static water leve of the com-
pleted wel, 5) acopy of the record of pumping tests, if any, 6) the details of construction, induding casing sizes, screen
or perforation lengths and sizes, and the length and size of grave packing, and 7) the amount, type, and placement of
plug maerids used in pdugging awater well. n119 T he contractor must aso provide awater sample to the secretary,
upon request, withinthirty days of completion. n120

G. Montana
1. Exemption

In Montana, apemitis na required before appropriating groundwater by means of awe | or deve oped spring so long
as 1) thewdl or springis ouside a controlled groundweter area; 2) the withdrawd rate does not exceed thirty-five gel-
lons per minute; and 3) the annud withdrawa does not exceed ten acre-feet per year. n121 However, oncethewdl is
complete, appropriators must file a notice of completion with the Montana Department of Naturd Resources and Con-
sarvation (DNRC) within sixty days. n122 Groundwater appropri ators who first put the water to beneficid use between



1962 and 1973, but dd not file a notice of completion, must file € notice of completion with the county derk to perfect

the right. n123 DNRC must issue a certificate of water right upon receipt of a properly completed notice of completion.
nl24

In addition to an exemption for wells, a permit isnot required before constructing an impoundment or pit and ap-
propriating water for livestock if [*165] 1) themaximum cgpacity of the pit isless than fifteen acre-fedt; 2) the appro-
priction is lessthan thirty acre-fest per year; 3) the appropriation is a source other than a perennid flowing stream; and
4) the pitis located on aparcd of land forty acres or larger. n125 However, as with wels, the appropriator must filea
notice of completion with the Department of Naturd Resources and Conservaion within dxty days n126

2. Subdvisions

Individuas seeking approva for a subdivision must submit an gpplication to the ga€'s Depatment of Environmenta
Qudity (DEQ) that contains, among other things, evidence tha the subdivisions water supply, wastewater, and storm
water drainage facilities are in compliance with gpplicable locd laws and regulaions. n127 Inregard to water supply,
the gpplicant must show that 1) maximum contaminant levels will na be exceeded; and 2) proper flows for individud,
shared, multiple family water supply systems, and public supply systems will be provided. n128 DEQ may dso restrict
the volume of water that a subdivision may withdraw from a proposed wat er source "to ensure that an adequate water
supply will be available a dl times." n129

Montana aso has regulations regarding nonpublic water systems that require gpplicants to demonstrate that water
quaity will be sufficient for the proposed subdivision. DEQ can choose not to gpprove asubdivisionif thereis evidence
of any water qudity problems that exceed human hedth standards. n130 Proposed nonpublic water systems must aso
meet design and construction requirements, and a registered professiond engineer must design multiple-user water sys-
tems tha supply six or more connections. n131 As for water availability, goplicants mug show tha groundwater quen-
tity issufficient for the proposed subdivision, and must show that certain minimum flows will be avallable for single-
family water systems, shared water systems, and mutiple-user water systems. n132 DEQ can dso require gpplicants to
submit information regarding the dependability of the groundwet er supply, and goplicants, & a minimum, must provide
evidence that the aquifer can supply water to wels inan amount equd to the proposed groundweter withdrawas. n133

[*166]
3. Drilling

Although indviduas who construct wels must be licensed in order to do so, this requirement does not apply to exempt
wdls. n134 A licenseis dso not required for an individud who drill wellsonland thet he or she owns, provided that 1)
theland is used for farming, ranching, agriculturd purposes, or as theindvidud'sresidence 2) theindividua obtains a
permit from the board; and 3) the well construction conforms to the minimum construction standards as set forth by the
Montana Board of Wdl Contractors. n135 Licensed wel drillers mug prepare awdl log for each wdl drilled and sup-
ply acopy of it tothewdl owner and rd evant agencies n136 within sixty days of completion. n137 The well log must
aso use arequired form and provide alocation for the well using at |east two methods as specified on the form. n138

H. Nebrasks
1. Exemption

In Nebraska, awd | that is"designed and constructed to pump fifty galons per minute or less’ and used "for human
needs as it rdaes to hedth, fire control, and sanitation or used to water range livestock” is generdly not subject to regu-
lation as long as itisnot "comminged, combined, cdustered, or joined with any other water well or wells or ather water
source, other than awater source used to water range livestock." n139

Nebrask a has twenty-three politica subdivisions known as"naurd resource districts’ (NRDs) tha have the author-
ity to establish groundwater management areas (GMAS) in order to protect groundwat er quantity and qudity or to pre-
vent conflicts between surface and groundwater users in areas where the water is hydrologicaly connected. n140 Any
person who intends to construct awdl in a GMA must first obtain a pemit, but wdlstha mea the requirements stated
in the above paragreph are exempted from this requirement. n141 Other types of wels that pump fifty galons per min-
ute or less may dso be exempt, but that is determined by each NRD. n142 Of note, the Nebraska Code gives NRDs the
euthority to "require meters to be placed [*167] onany water wdls for the purpose of acqui ring water use datd' re-
gardless of whether or not any portion of the district isa GMA. n143



T he Nebraska Department of Naturd Resources (NDNR) has the authority to determine that ariver basin, subbasin,
or reech has become fully or over gopropriated. n144 When such a determination ismade, moratoriums on new well
drilling, expansion of irrigated acres from groundwater and surface water, and the granting of new surface water permits
go into or continue in effect within the area designated. n145 NDNR and the NRDs then implement ajoint-planning
process, and the NRDs determine whether to continue the moratorium onwel drilling n146 However, such moratori-
ums do nat affect wells that meet the description givenin thefirst paragrgph of this subsection. n147

2. Drilling

All groundwater wells in Nebraska (new or existing) are required to be registered with NDNR, except for wells used
soldy for domestic purposes drilled prior to September 9, 1993. n148 Wdl drillers and landowners who construct wells,
induding domestic wells mug register the well within sixty days after compl etion of construction. n149 A wel thatis
required to be registered and is not "shdl beenillegd waer wdl until it is registered with [NDNR]." n150 It isworth
noting that the registration requirement is not the same as a permitting regquirement for an gppropriation. The NRDs
provide copies to NDNR of dl permits so tha NDNR can be sure awdl ispermitted prior to registering the wel. n151

Nebrask ds Depatment of Hedth and Human Services (DHHS) regulates the states well driller licensure require-
ments and its standards for wel instadlaion and construction. n152 Water wdl drilling supervisors and contractors must
apply for alicenseto engagein the trade, and DHHS will issue licenses to gpplicants that demonstrate professiona
competence by passing the corresponding examination. n153 In addition, individuas constructing water wells must
comply with therules, standards, and regul ations promu gated by the gate's Uniform Credentiding Act. n154 However,
these rules do not prevent individuasfrom building wdls onland where they live, and "an individuad may construct a
water wdl ... on land owned by him or her and used by him or her for farming, ranching, or [*168] agriculturd pur-
poses or as his or her place of abode." n155 Such welsmust dso be constructed according to the DHHS rules. n156

Any owner of awater well or alicensed water wdl contractor who drills a domestic well mug kegp and maintain
an accurate well 1og, which they mug make available for inspection and copying. n157 Such logs shoud contan avari-
ety of information, induding the well'slocation, depth and dimensions casing information, static water level, pumping
rate, galons per hour or gdlons per minue yidd, and date of completion. n158 T his information plus additiond infor-
mation isdso provided to NDNR when registering the wel. n159

I. Nevads
1. Exemption

In Nevada, wdlls for domestic use are the only type of water wdls tha are exempt from the state's permitting process.
n160 Exempt domestic useis defined as culinary use and household purposes rd ated to a single-family dweling, in-
duding the wetering of a family garden and lawn and the watering of livestock and any other domestic animas or
household pets n161 if the anount of water drawn does not exceed two acre-feet per year. n162 T he strict statutory
definition precludes the use of domestic wells for more than a single-family dweling, but theexemption does dlow for
an "accessory dweling unit" toasingle family unit provided that the owner 1) obtains goprovd from the locd govern-
ing body, 2) instdls awaer meter, and 3) ensures that the tatad withdrawa does not exceed two acre-feet per year. n163
Thelocd governing body orlocd planning commission must report the gpprova of the accessory dwdling unit ona
form provided by the state engineer, who "shal monitor the annud withdrawa of water" used to supply the accessory
unit. n164

Domestic wells in Nevada are a "protect able interest," n165 and domestic well users dso have the right to protest
any water right gpplication. n166 In fact, Nevadds ground water code contains alegislative dedaration that it isthe pol-
icy of the state "to recognize the importance of domestic wels as appurtenances to private homes, to create a protectable
interest in such wdls [*169] and to protect their supply of water from unressonabl e adverse effects.” n167 Moreover,
domestic wels in Nevada d so acquire apriority date, n168 and Nevada lawv prevents the state engineer from granting
permit goplications if the proposed use conflicts with "existing domestic wels" n169

Nevada law dso requires applicants for a proposed groundwater use to provide notice to owners of domestic wdls
that are located within 2500 fegt i f the proposed well is for municipa, quasi-municipd, orindustrid use, and will have a
"reasonably expected rate of diversion [that] is one-hd f cubic foot per second [(cfs)] or more.” n170 Although not spe-
c ficdly addressed in the statutes, the Nevada state engineer has interpreted this requirement to reguire notice for any
municipd or industriad application that would increase the diversion rate from a speci fi c well each time the diversion
rate exceeded the next 0.5 cfs. n171 For example, the gate enginear would require notice to domestic wel owners if a



municipa or industrid wel had permits taaing 0.4 cfs, and a new gpplication proposed to add 0.12 cfs to the well.
n172 Likewise, the state engineer would require notice the next timethe wel had proposed additionsthat exceeded 1.0
cfs. n173

Further, if the state engineer grants a permit to an gpplicant laer in ime he must incdude a condition in the permit
that "pumping water pursuant to the permit may belimited or prohibited to prevent any unreasonable adv erse effects on
an existing domestic wel located within 2,500 feat of the wdl, unlessthe holder of the permit and the owner of the do-
mestic well have agreed to dternative messures tha mitigate those adverse effects." n174

Although the state engineer does not formaly review the drilling of adomestic well, n175 he does have the author-
ity torequire the registration of domestic wels in "any groundwater basin or portion thereof." n176 In instances where
the state enginear chooses to exercise this discretion, individua swho drill domestic wells must dso register the re-
quired information within ten days of compleing thewdl. n177

Lastly, the gae engineer can limit the depth of domestic wels or even prohibit the drilling of such wells if water
districts or municipdities can [*170] furnish water in the area. n178 Also, when the state engineer issues atemporary
permit for groundwater use in an area where a domestic well has been drilled, he must file a notice with the county re-
corder in the county where the permit isissued or where the well is drilled indicating tha the domestic well owner may
be prohibited from degpening or repairing the wel if and when awater district or municipdity can provide water to the
area nl79

2. Subdvisions

Nevada law requires state review of dl proposed subdivision mapsfor water supply, and mandates state gpprovd prior
to afina subdivision map. n180 For deve opments utilizing domestic wdls, the state enginear has the authority tore-
quire that suffici ent water rights be dedicated to the devd opment to ensure that there is enough water to meat domestic
needs. n181

For subdivisiors of four lots or less, deve opers must obtain a cettificate from the Division of Waer Resources of
the State Depatment of Conservation and Naturd Resources indicating tha the parce map is gpproved as to the quen-
tity of available water i f 1) any parce in the map iswithin a designated basin tha requires the state enginear's approvd,
2) any parcd will be served by a domestic well, and 3) locd ordinances do not require the dedication of water rights to
ensure a suffici ent supply of water. n182

Of note, in 1997 the Nevada Attorney Generd's offi ce i ssued an opinion for Humboldt County, which conduded
that counties have the authority to regulae land-use and devel opment of land to promote hedth and safety and can use
this authority to "enact ordinances regulaing placement and testing of domestic wels to protect public hedth." n183
However, the opinion determined that only the state engineer has the authority to enact ordinances regarding the con-
struction of domestic wdls. n184

[*171]
3. Drilling

Wdl drillers in Nevada must oltan alicense before drilling awell. n185 A well driller isdefined as "any person who
drills awdl or wels for compensation or otherwise.” n186 T here is no exception for domestic wells, and wel drillers
must file a notice of intent to drill with the Division of Water Resources three working days before drilling a domestic
well. n187 Once the wdll is complete, thewdl driller mug file awdl log with the gate enginear within thirty days of
completion containing 1) the date of beginning work, 2) the date of completion, 3) the length, size, and weight of the
casing and how it is placed, 4) thesize of the hole drilled, 5) where the hole issed ed off and the type of sed, 6) the
name of the well driller and the type of drilling machine used, 7) the number of cfs or galons per minute of flow for the
well, and 8) the pressure in pounds per squareinch if it is aflowing well, or the static water level and water temperature
ifit isanonflowing wdl. n188 Nevadas Administrative Code d so establishes minimum requirements for wdl casings
n189 and requires well construction to prevent pollution and contamination of waste and groundwater. n190

Of note, the Nevada Attorney Generd has conduded that the state engineer has the authority to regul ae the con-
struction of domestic wdls through hisauthority to license and regulate well drillers throughout the gate. n191

J. New Mexico



1. Exception n192

Individuds or entities who want to use underground water in New Mexico for domestic purposes must obtain a permit
from the state engineer. N193 However, the plan language of New Mexico's domestic well statute does na givethe
state engineer the discretion to deny the gpplication, and gates that "upon the filing of each applicetion ... the gae
[*172] engineer shdl issue a permit tothe applicant to use the underground waters goplied for." n194 T he state engi-
neer issued new regulaions in 2006 that restrict new domestic use to one acre-foot per year per household, with a
maximum of three acre-feet per year per well & atime when the well isused to serve multiple households. n195 T here
is no restriction on the number of households awe |l may serve but the maximum diversion isset a three acre-feet per
annum. n196 However, permit holders can gpply to transfer the point of diversion or place and purpose of use for other
vaid existing rights to the domestic well up to three acre-feet per year. n197

Domestic wells are not metered generdly (except shared well owners who must meter and report their weter use)
nor are they subject to water quaity assessment. n198 All wels induding domestic wells must be drilled by alicensed
wdl driller, and must megt minmum standards in their drilling and construction. n199 Owners are dso not required to
acquire waer rights to offset the effect of their pumping solong astheir pumping doesnot exceed the permit's limit.
n200

Domestic uses indude the use of water for household purposes and for irrigating up to one acre of noncommercid
tress, lawns, and gardens. n201 "Drinking and sanitary uses tha are incidenta to the operations of a governmentd,
commercid, or non-profit facility areinduded in this définition.” n202 Domestic use does nat include the use of
groundwater for livestock watering, which is subject to a separate statute, section 72-12-1.2. n203

Additiondly, New Mexico law contains an exception that alowsfor the temporary use of no more than three acre-
feet of groundwat er for up to one year under section 72-12-1.3. n204 T he temporary use must be for "prospecting, min-
ing or construction of public works, highways and roads or drilling [*173] operations designed to discover or deve op
the naturd minerd resources of the state." n205 A permit isrequired, and goplicants must file an goplication with the
state engineer, who will grant the gopplicationif the proposed use will not permanently impair existing rights. n206 If the
state engineer finds that the proposed use will impair existing rights, he or she shdl publish notice of the gpplication and
conduct hearings as necessary. n207 Some paties file gpplicaions on ayearly basis and have used this statute to ac-
quire up to fitty years of temporary use permits. n208

Concerns over the effects of domestic wdl diversions on groundwater resources have prompted the deve opment of
rules and regulaions that dlow for the dedaration of domestic well management areas (DWMAS). DWMAS are aress
that overlie a stream-connected agui fer that "requires speciad water resource protection” by the state engineer. n209 T he
purpose of the designation is to protect valid, existing surface rights. n210 T he state enginegr is responsible for deve op-
ing guiddines that establish diversion limitations for eech DWMA and may declare dl or part of a stream-connected
agui fer ass aDWMA. n211 In order to creste a DWMA, the state enginear must first provide notice, conduct a meeting
in the area affected, and accept public comments that are filed in writing or made & a public megting. n212 However,
no DWMASs have been designated to this poirt intime n213

In some instances, the date engineer may require ameter 1) for new domestic wdls within aDWMA, 2) when me-
tering is required by the courts, 3) for drinking and sanitary domestic uses associated with a government, commercid, or
nonprofit facility, 4) for multiple household domestic use, 5) for supplementd domestic wells, and 6) for multiple use
wells, for which domestic use is separatdly metered. n214 Furthermore, the state engineer may exercise his discretion to
require meters under the following circumstances: 1) as a condition for new single household domestic wells, 2) as a
condition to apermit to repar or degpen an existing well, 3) as a condition of a permit to amend thetype of use, and 4)
as acondition totransfer avdid existing domestic well right. n215

In 2001, the New Mexico legislaure enacted section 3-51-1.1, which authorizes municipaities to restrict new do-
mestic wells in nonagriculturdly zoned areas if 1) the goplicant's property lineis within three hundred fet of municipa
water distribution lines and 2) the property is located withinthe [*174] exterior boundaries of the municipdity. n216
However, amunicipaity may not deny authorization if the totd cost to the gpplicant of extending the municipa waer
district line to hishome, induding metering and hook-up expenses, exceeds the cost of drilling anew domestic wel.
n217 Municipdities must dsofile any ordinance restricting the drilling of domestic wells with the date engineer. n218
T he state engineer will issue a permit to drill adomestic wel in thoseareas but will inform the permittee that locd re-
strictions may require additiona permitting from the municipaity, and may predude drilling withinthe municipdity.
n219



New Mexico's exception has been the focus of litigation over the years, and the Supreme Court of New Mexico has
hdd on two occasions tha municipdities have the authority to regulate the drilling of domestic wells withintheir juris
dictions. First, in Smith v. Santa Fe, n220 the court uphdd a 1999 Santa Fe city ordinance tha required any person
wishing todrill awdl withinthe city'smunicipd water service areato gpply tothe city for adomestic wel permit with
the city. n221T he ordinance dso prevented landowners from instdling wellsif their property boundaries were within
200 feet of acity water distribution line, which prompted a plaintiff who had been denied a permit from the city to seek
adedaraory judgment, damingtha the city did na have authority to enact the ordinance. n222 T hecourt disagreed
and found tha as a home rule municipdity, the city "had the authority to prohibit the drilling of domestic wells under its
home rule authority, and that thisauthority was not preempted by existing state law." n223

Second, in Stennis v. Santa Fe, n224 admilar 2008 case, a plaintiff chalenged the Santa Fe ordinance, daming
that it dd not track the language of section 31-51-1.1 and tha the 2001 statuteinvaidaed the ordinance. n225 How-
ever, the court hdd that the ordinance was avaid exercise of the city's home rule authority and remained effective even
after the enactment of section 3-53-1.1 "because (1) Section 3-53-1.1 does not require an ordinance to track its language
and (2) the 1999 Ordinance could be gpplied to follow the procedurd requirements of Section 3-53-1.1" if the city filed
the ordinance with the state engineer. n226

[*175] As discussed in more detal in Part 1V.F of this Report, New Mexico's Sixth Judicid District Court recently
ruled tha the state's domestic well statuteis unconstitutiona on due process grounds because it does not aford senior
water users the ability to protect their rights n227 T he district court's ruling has been stayed pending an gpped from the
state engineer, but an appdlate decision upholding the district court's decision could invaidate New Mexico's domestic
well statute on a gatewide basis. n228

2. Subdvisions

New Mexico law requires counties to adopt rules for subdivisions that indude water supply quantity and qudity re-
guirements, and counties must set forth requirements that quantify the maximum annua requirements of subdivisions,
assess water avalability to meet maximum annud weter requirements, and protect water supplies from contamination.
n229 County commissioners mug require deve opers to furnish documentation showing tha there is sufficient water
available for the subdivision and that the water will be of acceptable qudity, while dso providng documentaion de-
scribing the means of liquid waste disposd, terrain management to protect against flooding, inadegquate dranage, and
erosion. n230 T he county commissioners cannot gpprove a subdivision unless they determine tha the deve oper can
supply enough water to ful fill the proposed uses and that the proposed subdivison complieswith gae and county sub-
division regulaions. n231

Once the county commissioners have determined that a preiminary plat is complete, they mug request an opinion
from the state engineer as to whether "water suffi cient in quantity to ful fill the maximum annua water requirements of
the subdivision" is avalable, and whether the deve oper can ful fill his or her proposd s regarding water, with the excep-
tion of water qudity. n232 Cournty commissioners must dso obta n opinions from the New Mexico Environment De-
patment (NMED) to determine whether the deve oper can provide sufficient water quaity and waste disposd facilities.
n233 T his assessment authority iseven more limited when a deve oper proposes using domestic we | s because the state
engineer's office has determined that it isnot authorized to review whether such wdls will interfere with existing
[*176] waeter rights or creste ex cessive wat er table dedines. n234 Countiesmust hire g private consulting firm to ed-
dress these concerns. n235

It is important to note that counties can approve a subdivision even if the state engineer or NMED finds that that the
subdivision doesnot satisfy water suffi ciency and water quaity requirements. n236 If the state engineer or NMED issue
an adverse opinion, the deve oper will have thirty days dfter rece ving notice of the adverse opinion to submit additiond
information to the pudic agency issuing the opinion. n237 After the public agency has had an additiond thirty daysto
review the submitted materids, the county commissioners will hold a public hearing, a which timethe deve oper will
have the burden of showing tha an adverse opinion isincorrect ether as to factud or legd matters. n238 The commis
sioners can chose to side with the devd oper and may aso condition plat approva upon the fulfillment of certain condi-
tions, such as using a particular water supply system. n239

For devd opments of five to one hundred parcd's, developers must disdoseinformation to prospective buyers about
the water avalability, water qudity, themeans of water ddivery, and the means of liquid waste disposd. n240 T he state
engineer has recently enacted regulations in 2006 that prevent deve opers from having more than ten domestic well
permits a onetime. n241



3. Drilling

It isunlawful for anyoneto drill awater well of any typein New Mexico without avdid license from the state engi-
neer, n242 and wdl drillers must file awdl record within twenty days of completing awdl. n243T he record must in-
cdude awdl log and, among other things thefollowing information: 1) the name and license number of the well driller,
2) the location of the wdl (reported in latitude and longitude usng a globa positioning sysem (GPS) receiver cgpable
of five meters accuracy), 3) the dates when drilling began and ended, 4) the depth of the wdl, 5) the depth to water first
encountered and the depth of water upon compl etion of the wdl, 6) the estimated wd |l yidd and the method used to
estimatetheyidd, 7) thetype and sze of the [*177] casing, 8) thelocation of perforations, 9) the location of the sani-
tary sed, and 10) any other information deemed necessary by the state engineer. n244

K. North Dakots
1. Exemption

In North Dakota, a permit is required before constructing works to gppropriate wat er unless the construction is for do-
mestic purposes, livestock, fish, wildlife, or "other recreationd uses." n245 The water user must immediady notify the
state engineer of the location and capacity of the constructed works, and may gpply for a permit with the state engineer
to establish apriority dae. n246T he statutory limit for withdrawas is 12.5 acre-feet per year. n247 It isimportant to
note tha the exemption only refers speci ficdly to "constructed works, dams, or dugouts” and it is presumed that it ep-
plies tothe construction of exempt wdls. n248

Domestic useis defined as

the use of water by an individud, or by afamily unit, or household, for persond needs and for household purposes, in-
duding, but not limited to heeting, drinking, washing, sanitary and culinary uses; irrigation of land not exceeding one
acre... inaea for noncommercid gardens, orchards, lawns, trees, or shrubbery; and for household pets and domestic
animds for household sustenance and not for sde or commercia use, when the water is supplied by theindvidud or
family unit. n249

2. Drilling

Individuds tha drill wells must comply with the rules of the state engineer, but no permit or licenseis explicitly re-
quired prior to drilling a domestic well. n250 Neverthdess, the state has established a state Board of Water Well Con-
tractors. T he gpplicability of the board's requirements to the drilling of exempt wdls isnot entirdy dear, n251 but li-
censed wat er wdl contractors who instal awel must provide the board "with an accurate record of wdl construction
daa" which should include "drill hole diameters and depths, assembled order of size and length of casings and liners,
grouting depths, formations penetrated, water leveds, location of blast shots, and pumping tests." n252

[*178]
L. Oklahome
1. Exemption

Few states have a domestic wdl exemption more explicit than Oklahoma: "Any landowner has aright to take ground-
water from land owned by him for domestic use without a permit. Wels for domestic use shal na be subjected to wel
spacing orders, but are subject to sanctions against waste." n253 Domestic useis defined as

the use of water by anaurd individud or by afamily or household for household purposes, for farm and domestic ani-
mas up tothe normd grazing capacity of the land and for theirrigation of land not exceeding atotd of three (3) acres
in area for the growing of gardens, orchards and lawns, and for such other purposes, speci fied by Board rules, for which
de minimisamounts are used. n254



Water for domestic use can adso be stored in an anount equa of two years' supply, n255 and Oklahoma municipdities
have the authority to regulate or permit the drilling of domestic wels located withinther corporae limits. n256

2. Drilling

Any person engaged in the commercid drilling of groundwater wells, monitoring wells or observation wedlsmust ep-
ply for and obtain alicense from the Oklahoma Water Resources Board. n257 A landowner who drills his or her own
domestic well does not need to obtain alicense, but must construct the wdl to meat minimum standards to prevent pol-
[ution. N258 Commercid entities that drill domestic wels for privae landowners must comply with thelicensing re-
quirements, induding but not limited to minimum construction gandards and the filing of well reports. n259

M. Oregon
1. Exemption

Oregon exempts many uses from the norma waer permitting process. "No registration, certificae of registration, ep-
plication for a permit, permit, certificate of completion or ground weter right certifi cate ... is required for the use of
ground water for" 1) stock watering purposes, 2) watering any lawn or noncommerci d garden up to one-ha f acrein
area, 3) single or group domestic purposes solong as daly use isnot more than 15,000 gdlons per [*179] day (gpd),
or 4) any single indugrid or commercia purpose not exceeding 5000 gpd. n260 Oregon's exemption aso gates tha 1)
the water must be used benefi ddly; 2) an exempt well "constitutesaright to gopropriae ground water equa to tha
established by a ground water right certifi cate’; 3) the state can regulat e exempt uses and can use the date indicated on
thewdl log or aher documentation provided by the owner showing when water use began; and 4) the state can require
"any person or public agency using [exempt] ground water ... to furnish information with regard to such ground water
and the use thereof." n261

Recently, in 2009, the Oregon Legislature passed a bill that amends the exemption to require owners of new exempt
wdls to file their exempt groundwater use with the Oregon Water Resources Department for recoding within thirty days
after thewdl is completed. n262 Exempt users must dso include amap of the well location (by tax |a), aswdl as a
one-time, $ 300 recording fee. N263 T he recording fees will be deposited into a"Water Resources Depatment Water
Right Operating Fund," and will be used to evd uate groundwater supplies, conduct groundwater studies, and carry out
groundwater monitoring. n264 T he fees will dso fund the data processing, administration, and enforcement costs asso-
ciaed with requiring exempt users to provide information on ther waer use, collecting well location maps, and re-
cording exempt uses. n265

It is dsoimportant to note that theWaer Resources Commission (WRC) within the depatment may designate
criticd groundwater aress (CGWAS) if 1) water leves are dedining excessively; 2) wells substentidly interfere with
one another; 3) thereis substantid overdraft; or 4) there are reasonable water quaity concerns in the basin. n266
CGWAS can afect exempt wdll regulation in the designated area, and WRC can regulate dl wells - induding exempt
wells - if it finds that awdl is causing wasteful use of groundwater, unduly interfering with other wells, or is polluing
ground or surface water supplies. n267

In addition, Oregon's regulations require tha "the sdller of the red estate shdl, upon accepting an offer to purchase
tha red estate, have the wel water tested for nitrates and totd coliform bacteria™ n268 T he Oregon Depatment of
Hedth can dso require additiond testing if thewdl is locaed [*180] in adesignated areq, but thefalure on the part of
the sdler to comply with this requirement "will not interfere with the sd e of the property.” n269

2. Drilling

All wdl drillers must obtain awater well constructor's license form and submit areport to WRC before drilling awdl.
n270 Licensed well drillers and any other person who constructs, dters, converts, or dbandons awe |l must provide
WRC with awdl logwithinthirty days of completion. n271 The log must contain 1) the well owner, 2) the daes of
construction, 3) the depth and dameter of the wdl, 4) the kind and amount of the casing and where placed in the well,
5) theflow in cubic feet per second or gdlons per minute of a flowing wel and the shut-in pressure in pounds per
square inch, 6) the static water levd with reference to land surface and the drawdown with respect to the amount of wa
ter pumped per minute, 7) the kind and nature of the materid in each stratum penetrated, and 8) the temperature of the
groundwater encountered and other charact eristics. n272 Of note, wel reports in Oregon are not confidentid, and the
Oregon Water Resources Depatment provides scanned images of dl such reports to the puldic throughits website.
n273



N. South Dakots
1. Exemption

South Dakotds exemption states that "any person desiring to make reasonable domestic use of water from any source
may do so without oltaining apermit." n274 Water used for the following qudify as reasonable domestic uses so long
as they do not withdraw more than 25,920 gdlons per day (gpd) (eighteen gdlons per minute (gpm) on an average daily
basis) with a maximum pumping rate of twenty-five gpm: 1) individua farm or ranch use induding livestock water, 2)
individuad household usefor drinking, washing, sanitary, culinary, and other ordinary household purposes, 3)irrigation
of anoncommercid family garden, trees, lawn shrubbery, or orchard that is not greater than one acre, 4) water uses in
schools, parks, and ather public recreation aress, 5) water used in providing geotherma heat for a single household, and
6) water used for noncommercid on-farm dcohol production. n275 Larger domestic wdls in operaion before July 1,
1983, are grandfahered under the statute, and the "use of water supplied by awater [*181] distribution system for the
preceding purposes, for the occupants of schools, hospitds, and other custodid care fecilities and for fire protection is a
domestic use as against gopropridtive rights having a priority ater June 30, 1978." n276 Commercid uses require a
permit even if they pump less than e ghteen gpm. n277

Domestic users may pay atwenty-five dollar fee to register a domestic wel with the South Dakota Water Manage-
ment Board (WMB) "to document thelocation and output of their water supply and the qudity of its water"; such regis-
tration is not subject to the state's prior gppropriation procedures. n278 Registrationis ony available for wels that have
been constructed in accordance with South Dakota's adequate well requirements, and landowners must submit awaer
qudity andysis and awd| driller's report regarding the well's construction signed by licensed wdl driller with their
registration application. n279 It is undear wha benefits an exempt well owner will receive by registering his or her
wdl.

South Dakotalaw dso dlowslandowners to construct dams or dugoutsthat store twenty-five acre-fegt or less
without a permit if the dam or dugout is located on adry draw or honnavigable watercourse. n280 Landowners must file
alocation notice with the county Register of Deeds end WMB, which gives thelandowner certain rights and a priority
dae. n281 Landowners cannot construct such dams if they will change the course of the water, interfere with vested
water rights, or flood the lands of others unless an easement is obtained. n282 WMB cannot enforce limitation on do-
mestic interference with waer permits or rights on the same watercourse except in response to awritten complant from
aperson daming inteference. n283

2. Drilling

All wdl drillers must have avaid license before drilling awdl. n284 "No license may be issued unlessthe applicant is
experienced and knowledgeable in good well construction methods." n285 For each wel that they drill, wel drillers
must kegp an accurat e record and file dl wel construction records with the chief engineer within one month of compl et-
ing thewdl. n286 T he South Dakota Administrative Code dso requires well drillers to submit awdl log within thirty
days of completing the wel. n287

[*182] South Dakotalaw aso requires lotsto be a least one acrein size for awel and septic tank to be on the
same lot. N288T hiscan cregt e problems when awell or septic tank has to be replaced on alot that predates the one-acre
standard. n289 South Dakota requires dl new exempt wells to be tested for nitrates, sodium, sulfate, conductivity, and
bacteria n290

O. Texas

1. Exemption

Texas law prevents water districts from requiring "any permit issued” for wells "used soldy for domestic use or for
providing water for livestock or poultry on atract of land larger than 10 acres' that are "incgpable of producing more
than 25,000 gdlons of groundwater aday." n291 T he exemption dso prohibits districts from restricting the production
of any well that satisfies the exemption criteria but requires that groundwaer withdrawn from an exempt well that is
"subsequently transported outside the boundaries of the district is sulject to any goplicable production and export fess.”
n292

One notable exception to the aove rule goplies to exempt welslocated in the Hill Courtry Priority Groundwater
Management Area (Hill Country PGMA), which encompasses dl or pat of a number of counties in south-centrd T exas.



n293 Under this exception, districts inthe Hill Country PGMA can require permits and compliance with district rules if
awdl is "nolonger used soley for domestic use or to provide water for livestock or poultry.” n294 Only groundwater
districts inthe Hill Country PGMA may regulate domestic and livestock wels under this provision. n295

It is dsoimportant to note that the T exas Water Code does nat define the term "domestic use' as it appliestothe
exemption. n296 However, Title 30 of the T exas Adminidrative Code for the T exas Commission on Environmentd
Quadity provides some guidance by defining "domestic use' as "use of water by an individud or a household to support
domestic activity [which] may indude water for drinking, washing, or culinary purposes; for irrigation of lawns, or of a
family garden and/or orchard; [*183] for watering of domestic animas; and for water recreation induding aguatic and
wildlife enjoyment." n297

Lastly, dthough exempt wels do na require a permit, they must "be registered in accordance with rules promul-
gaed by thedistrict," and "be equipped and mantained”" sotha they conform to the district'sloca rules regarding the
"instdlation of casing, pipe and fittings" which should prevent the escape of "groundwa e from a groundwater reser-
Voir to any reservoir not containing groundwater.” n298 Such casings, pipes, and fittings must d so prevent the "pollu-
tion or harmful dteraiion” of the water located in any groundwater reservoir. n299

2. Subdvisions

Texas's domestic and livestock exemption does not gpply to welsthat "suppy water for a subdivision of land for

which aplat approvd is required" under Texas's Locd Government Code. n300 T his exemption gppliesonly to counties
that are located within fi fty miles of an internationa border or are located within 100 miles and contain the major por-
tion of acity with a popuation of more than 250,000 (these counties must comply withmode subdvisionrules as a
condition for plat gpprova). n301 Of note, Title 30 of the T exas Admirnistrative Code implements statutory authority
that authorizes municipa and county authorities to require certification by deve opers that adequate groundwaer is
avalable for a proposed subdivision if groundwater will be the source of the subdivision'swater supply. n302

3. Drilling

Any driller of an exempt well inTexas must file a"drilling log" with the district. n303 The T exas exemption does nat
speci fy criteri athat the driller must follow in filing adrillinglog, nor doesit establish licensing requirements or specific
knowledge on the part of the driller. n304 Water well drillers are regulated by the T exas Depatment of Licensing and
Regulation under Chapter 1901 of the Occupations Code. n305

[*184]
P. Utah
1. No Exemption

Utah isthe only western state that does not exempt smal domestic groundwater uses from its permitting and adjudica
tion processes. n306 Instead, dl Utah waers, "whether above or under the ground,” are public property, n307 and those
seeking to drill adomestic well must oltain aright to use ungppropriated groundwater from the state engineer, n308 or
purchase avadid existing right and seek approva of a change goplication on that right. n309 T here are no exceptions to
this rule, and the Utah Supreme Court has consistently stated that it "has never adopted the so-cdled "de minimus the-
ory ... that an gpplication ether to appropriate or change the diversion or use of water should be approved if the effect
on prior vested rights is so smal that courts will not be concerned therewith.” n310 Consequently, thereis no separate
permitting process for domestic wdls.

T hose seeking to drill a domestic well must follow the same procedures as other potentid water users by filing an
application to gppropriate or change application with the sae engineer. n311 Among other things the application must
describe the nature of the proposed use the quantity of water in acre-feet to be appropriaed; the location of the diver-
sion; and the dmensions, grade, shape, and nature of the proposed diversion. n312 T he state engineer has the discretion
to not pullish natice of applications that sesk to gppropriate or permanently change "a smal amount of weter" if the
proposed use will not impair other rights n313 However, the state engineer must undertake a "thorough investigation of
the gpplication” and follow the [*185] same notice rules that goply to ather gpplications if imparment is possble.
n314 Specificdly, he must publish notice "once aweek for a period of two successive weeks" in the county where the
water source is located and where the water is to be used. n315 Protestants typicdly have twenty days tofile a protest
with the state engineer, and a hearing will be hddif necessary. n316



After the notice and hearing requi rements are satisfied, the state engineer will gpprove the gpplication if it satisfies
the following criteria, which apply to applications to gopropriate and change goplicaions: n317 1) "there is unappropri-
ated water in the proposed source'; 2) "the proposed use will not impair existing rights or interfere with the more bene-
ficid use of the water"; 3) "the proposed plan is physcdly and economicdly feasibl€'; 4) "the applicant has the finen-
cid ability to complete the proposed works'; and 5) "the application was filed in good fath and not for purposes of
speculation or monopoly." n318 Upon gpprovd, the state engineer will then issuea"Stat Card" authorizing the appli-
cant to drill the proposed well withthe hdp of alicensed well driller. n319

The mog important step in establishing awaer right in Utah is to put the water to bendfi cid use. n320 Other im-
portant steps indude filing proof with the state enginear to demonstrate tha use n321 and obtaining a cartificate from
the state engineer to establish that theright isvested inthe catificate holder's name n322 Thewater right holder then
has the continuing responsibility to put the right to beneficid use n323 However, for wdls tha withdraw "asmal
amount of water," Utah law alows gpplicants rather than alicensed engineer or surveyor to submit proof that he or she
has placed the water to use. n324

2. How Utah Administers Its Domestic and Stock Permitting Processes

Given the concern in other states over the administrative costs of permitting smal groundwater uses, itisworthwhile to
discuss how many [*186] permit applications Utah recaves for domestic and stock uses and how it administers its
permitting and monitoring processes. Utah receives goproxima ey 1300 smd | domestic and stock groundweter permit
applications pe year, and there are about 41,000 such wellsin the state. n325 Thefee for a permit gpplicaion is $150
and most smal domestic applications are routine. N326 In addition, proteststypicdly pertan toissuestha have been
heard before, so hearings occur less frequently for domestic applications than for other types of gpplications. n327

The amount of timeit takes to process an application depends upon whether the state enginear publishes notice. If
the state engineer decides tha advertising is unnecessary, the goplication will receive goprovad in less than two months,
with some gpplications oltaining gpprova in under two weeks. n328 However, goplicaions tha are advertized have a
mandatory, five-week deday and take about three to five months to obtain gpprova. n329 Applications that require a
hearing may take as long as ayear because Utah only holds hearings twice a year in eech wa er right area. n330

According to Boyd Clayton, Deputy Engineer for Utah's Division of Water Rights Utah isable to pemit smdl
groundwater uses because "the burden has dways been there so we just consider it part of the necessary workload."
n331 However, he reports that "ddays have been an issue for dl water right goplications and a backlog of 5000 goplica
tions has accumul ated over a period of 25-30 years." n332 Mr. Clayton dso reports "that there has been a significant
push” during the past five years "to provide adequate funding to get the work done and focus on diminating the back-
log." n333 As aresult, "the backlog isnow under 3000 gpplications and improved processes are in place which reduce
time to process [and] which will get even better once the workload decresses as aresult of backlog diminaion.” n334
Of note, Mr. Clayton dso reports that Utah does not monitor smal domestic and groundweter wels "in most cases."
n335 Utah rdies heavily on a statewide groundwater monitoring program cooperatively operated with the United States
Geologicd Survey to collect pertinent groundwater data, induding water levd's and estimated wdl withdrawds. n336

Mr. Claytondso statesthat the absence of an exemption has generdly not hindered development in rurd aress of
Utah, but that "complying with [*187] policy in areas dosed to new gppropriation has been afactor.” n337 In these
areas, those seeking toinstal anew domestic well mug purchase an existing weter right and file an gpplication to
change the right to the new domestic use. n338 It dso "takes additiond time and money to find a suitable existing water
right," and the cost for purchasing such aright for adomestic use varies by region; it typicadly ranges from $ 1000 to $
5000, and in some areas can be substantidly more. n339T his additiona cost has created some controversy because "not
al water rights are created equa" and "it takes longer to process change applications because the existing water right
must be evduated." n340 Further, the changeis limited to an equivaent use and waer right owners become "much
more protective of [their] rights once an areais cosed because the wat er rights become significantly more vduable."
n341

3. Subdvisions
Utah does not treet smdl groundwater wells differently than other subdivision uses n342 Neverthdess, locd govern-

ments are "generdly aware of water right requirements and will not issue bulding permits without an gpproved water
right." n343

4. Drilling



In Utah, dl wdl drillers "shdl obtain alicense ... before engaging in wdl drilling"” and must file a bond with the state
engineer's office. N344 Thestate enginear's offi ce is vested with the authority to make rules establishing the amount of
the wdl driller's bond and licensing requirements. n345 Among other requirements, well driller gpplicants must 1) be a
lesst twenty-one years of age, 2) provide documentation showing two years of full-time wel drilling experience or
showing construction of sixteen wells under the supervision of alicensed wel driller, 3) provide a copy of the wel log
for eech wdl constructed, 4) and pass ord and written examinaions. n346 [*188] A licensed wdl driller is not re-
quired for awel thirty feet deep or less. n347 Any wdlsin excess of thirty feet may only be drilled after authorization
by the Utah Division of Water Rights n348 A wel log must be submitted on each wdll drilled. n349 T hese provisions
are strictly enforced, and failure to comply could resultin revocation of awdl driller license n350

Q. Washington
1. Exemption

W ashington's groundwater belongs to the pubic n351 andis subject to gopropriation for benefi cid use provided that a
permit is first obtaned from the sta€s Depatment of Ecology (Ecology). n352 However, Washington law does nat
require permits for withdrawa's of groundwater for 1) "stock-watering purposes,” 2) "the watering of alawn or of a
noncommercid garden not exceeding one-hd f acrein area," 3) "single or group domestic uses in an amount na exceed-

ing five thousand gdlons aday," or 4) "an industrid purpose inan amount na exceading five thousand galons aday."
n353

Once perfected, these exempt withdrawds are equd to a permitted right n354 and are not exempt from the other
provisions of Washington'sWaer Code. n355 In paticular, exempt wdls are subject to the same priority sygem as
other gppropriaors, n356 and must not impair surface water rights n357 or be used without an economic beneficid use.
n358 As will be discussed in Part IV of this Report, theW ashington Supreme Court hasinterpreted the "single or group
domestic" use provision to mean tha devd opers who intend to use [*189] exempt welsto supply water to a subdivi-
sion are limited to only one 5000 gdlons per day (gpd) exemption for the entire project instead of one exempt wdl with
a 5000 gpd exemption for each individud lot. n359

T he exemption does na specify alimit for stock water purposes, and there are conflicting interpretations as to
whether such useis subject to any limitation. n360 However, as discussed further in Part IV of this Report, theWash-
ington atorney generd issued aformd advisory opinion in 2005 that interpreted the exemption as being unlimited.
n361 Prior to the opinion, Ecology had consistently interpreted the stock watering exemption as being limited to 5000
gpd. n362 However, it has since changed its practices to conform to the opinion. n363

The exemption aso contains two provigons that further limit its scope. n364 First, the exemption authori zes Ecol-
ogy to reguire exempt wel users "to furnish information as to the means for and the quantity of [the] withdrawd," n365
thereby providing it withthe ability to quantify the amount of water that exempt wels withdraw. n366 Second, the ex-
emption gives users whose withdrawas do not exceed 5000 gpd the option of filing goplications and ded araions and
obtaning permits and catificat es "in the same manner and under the same requirements” that are used for nonexempt
groundwater withdrawas. n367

It is dsoimportant to note that Washington law dlows any party to petition Ecology to adopt rulemaking proce
dures, n368 and authorizes Ecology to withdraw waters from additional gppropriations if sufficent information is "lack-
ing to dlow for the making of sound decisions.” n369 Likewise, dl diversion owners, induding exempt wel owners,
"shdl mantan, to thesatisfaction of the depatment of ecology, substantia controlling works and ameasuring device
constructed and maintained to permit accurat e measurement and practicd regulation of the flow of water diverted.”
n370 Ecology aso has theauthority to require metering and reports regarding the amounts of water being diverted, but
generdly does not meter exempt [*190] wedls. n371 Nevethdess, Ecology has exercised this authority tolimit the
exemption or to require meters in anumber of areas, induding the WalaWdla River Basin n372 the upper portion of
Kittitas Courty, n373 and the Lower and Upper Skagit Water Resources Inventory Aress. n374

2. Subdvisions
Washington law states that dties, towns, and counties cannot gpprove a proposed subdivision without making written

findings that "gppropriae provisions' for potable water supplies, sanitary wastes, and other conditions are available, and
that the public use and interest will be served by approving the subdivison. n375



3. Drilling

Individuds drilling an exempt well must comply with Washingtor's sautory and regulaory standards. n376 Prospec-
tivewd| owners must file a notice of intent to drill a least seventy-two hours before starting work on awell and must
pay afee n377 It isdso unlawful "for any person to contract to engage in the construction of awel or to act as awell
operator without first obtaining alicense." n378 However, alicenseis not required for individuds who drill wells on
land they own, lease, or in whichthey have abeneficid interest as contract purchasers so long as theindividuas uilize
theland "for farm or single-family residentid use only." n379T hese individudsmust dso comply with al other fees,
notice and reporting requirements, and well construction gandards. n380 Once awell is complete, "any person author-
ized ...to [*191] construct... awdl shdl furnish awdl report to the drector [of Ecology] within thirty days after the
completion of the construction ... of awdl." n381

R. Wyoming
1. Exemption

Wyoming does not have a permitting exemption except for certain types of monitoring wels and dewatering wells.
n382 Instead, any person who intendsto drill awel must pay afee and file an application for a permit with thestate
engineer before constructing awel. n383 Wyoming law dso dctates that a groundwater application "shdl be granted as
amatter of course' unless the state engineer determines that granting the application "would not bein [the] public'swa
ter interest.” N384 T he state engineer may aso cancd an goplication if "the proposed means of diversion or construction
are inadequate’ or the application is otherwise defective. N385

However, Wyoming law does exempt domesticand livestock groundwater uses from ordinary adjudication. n386 In
order to qudify for the exemption, the domestic use mug pertain to "household use and the watering of lawns and ger-
dens for noncommercid family use where the areato be irrigated does not exceed one (1) acre,” and the maximum pro-
duction does not exceed twenty-five gpm. n387 A domestic water right dso dlowswater to serve up to three homes, but
the totd amount of lavn and garden to be watered cannot exceed one acre, while a stock water right covers up to four
stock tanks within one mileof thewel or spring. n388

In addition, Wyoming law prohibitsthe construction of any subdivisionwater supply without a permit from DEQ,
but exempts [*192] "subdivison water supplies consisting of individua wdlsserving individud |ots of a subdivision"
from this requirement. n389

I f aproposed well is inone of Wyoming's designated groundwater control aress, the state engineer will issue public
notice and dlow for the filing of objections before issuing a permit. n390 If objections are filed, a hearing will be hed
on the application before the gppropriae control area advisory board and the state engineer or state Board of Control.
n391 After receiving the advice of the control area advisory board, the state engineer must grant the gpplication if 1)
"there are ungppropri aed waters in the proposed source’; 2) "the proposed means of diversion or construction is ade-
guate'; 3) the proposed location of the wel "does not conflict with any wel spacing or well distribution regulaion”;
and 4) the "proposed use would not be detrimenta to the public interest." n392 If the application or ptition "is incom-
plete or otherwise defective” the state engineer may return it for correction; if it isnot corrected within ningty days, it
will be rgected. Nn393 T he exemption of domestic stock use wellsfrom this process is sigrificant because it dlows for
the permitting of such wells within a control areawithout public natice or a determination from the state engineer that
ungppropria ed waters are avalable. N394

Although domestic and gock use wells are generdly not subject to Wyomings adjudication process, n395 the state
engineer, with the concurrence of Wyoming's Board of Control, has the discretion to order the adjudication of any
groundwater appropriaion, induding domestic and gock wells. n396 T he state engineer dso has the discretion to "re-
quire thefiling of amap signed by a Wyoming licensed professiona engineer or land surveyor, showing the location of
the wdl and the pointsand aress of use," and can order the inspection of an exempt wdl. n397

It is dsoimportant to note that domestic and livestock wdls "have a preferred right over rights for al other uses,
regardless of ther dates or priority." n398 If awdl "shdl interfere unreasonably with an adequate' domestic or live-
stock well, the operator of the domestic or livestock wel can petition the gate engineer to "order the interfering gopro-
priator to cease or reduce withdrawads ... unless[that] appropriator shal furnish a his own expense, suffici ent water ...
to meet the nead for domestic or stock use.” Nn399 In cases of interference between two domestic or livestock wells, "the
aopropriation with the earliest priority shdl have the better right." n400



[*103]

2. How Wyoming Administers Its Domestic and Stock Permitting Processes

Although Wyoming generdly exempts domestic and stock uses from its adjudication process, the state isunique intha
it does not have an exemption to its permitting process. Asof October 2008, Wyoming had received goproximatdy
70,723 domestic and stock permit applications, of which aout 70,543 were gpproved to permit status n401 Over the
last six years, the state has recaived an average of 1566 domestic and stock permit applications per year and received
1476 gpplications in 2008 n402

According to Lisa Lindemann, the administrator of the Ground Water Division withintheWyoming State Engi-
negr's Office, "application for adomestic/stock use issimilar to any other use" induding irrigation, municipd, indus
trid, miscdlaneous, moritor/test wells and cod bed methane wells. n403 Applicants mug complete an "Application for
Permit to Appropriate Ground Water," or "U.W. 5" form, and submit it to the sae engineer dong with an application
fee of $ 50.00. n404T he gpplication form requires, anong other things, information describing the location of the well,
its estimated depth, themaximum instantaneous flow, the maximum annua volumetric quantity of water, and the iden-
tity of the owner of the land on which the well will be constructed. n405

3. Subdvisions

Wyoming law veststhe Board of County Commissoners in each county with the authority to regulae subdivisionsin
unincorpora ed areas. 406 As part of the subdivison permit gpplication, deve opers proposing to use "individud on-lot
wells" must provide county commissioners with areport demonstrating the safety and adequacy of the water supply
system. n407 Such areport must indude 1) the estimated number of gadlons per day the subdivisionwill use, 2) infor-
mation regarding the potentid availability and quality of the proposed groundwater source, 3) documentation showing
that the proposed water supply will be compatible with and will not be adversdy affect ed by the subdivision's proposed
sewage system, 4) alist of dl surface and groundw ater rights tha will be used or may be impacted by the proposed sub-
division, and 5) plansto mitigate any water rights conflicts tha may result from the subdivision's proposed water use.
n408

Upon rece pt of a completed subdivision permit gpplication, county commissioners will forward the gpplication to
DEQ to review the safety and [*194] adequacy of the proposed sewage and water supply systems. n409 DEQ may
request the assistance of the state engineer, the Wyoming Water Deve opment Office, and any other state agency or
locd government entity in preparing its review. n410 DEQ will issue its written comments and recommendations within
thinty days dfter recaipt of the gpplication. n411 It hasdso enacted regulaions regarding the review process, n412
which require 1) information describing the potentid availability and quaity of groundwater for gpplications proposing
the use of "on-lot wdls," 2) water qudity datafor a number of andytes, induding nitraes, sulfaes, cacum, lead, arse-
nic, and other contaminants for "on-lot wdl" subdivisions, 3) documentation of activities within one quarter mile of the
subdivision that may adversdy impact water qudity, and 4) a demondration to the administrator of the Water Qudity
Division that aqudified professiona in surface and groundwat er protection has reviewed al sewage or wa & supply
systems. n413

It is important to note, however, that Wyoming law gives county commissioners the authority to goprove a subdivi-
sion permit goplication natwithstanding an adverse recommendation from DEQ, provided that the deve oper provides
al potentid buyers with a copy of the recommendation prior to sde. n414

4. Drilling

It isunlawful for any person in Wyoming "to construct, dter or rehabilitate awater well ... without alicense" n415
However, this requirement does not gpply to anindividud whois"drillingawd| onland owned by him." n416 Once an
exempt wdl is completed, the owner must report to the state engineer n417 by filing a"Statement of Compl etion and
Description of Wdl or Spring," which provides the rd evant well completion information, induding the type of con-
struction used to drill thewell, the date of completion, information regarding the wel's pump, the wdl depth, pump test
results, and information describing the qudity of the water. n418 T he priority date of such wdls "shdl date from the
filing or registration [of the well] in the state enginear's office” n419

[*195]
1. How Exempt WelsCan Camplicate or CompromiseWater Resources Allocation, Administration, and Quelity



As discussed be ow, the unquantified and unregulated nature of exempt wells poses possible chdlenges to 1) water
resources dlocaion, n420 2) adminigration, n421 and 3) water quaity. n422T he purpose of this Part is to promote
discussion of the potentid chdlenges and problems that may result from exempt wel use. Consequently, it should nat
be assumed that these chalenges have occurred or will occur in every western state

A. Water Resources Allocation
1. The Cunulaive Effect of Many Exempt Wdls May Equd the Impact of a Single Large Withdrawa

T he underlying policy supporting exempt welsis the bdief that they withdraw a de minimisamount of weter, and that
it isnot worth the time and effort needed for smdl groundwater users to gpply for permits and for states to permit such
uses. n423 However, there are now over amillion exempt welsthroughout theWest, and tens of thousands more are
drilled each year. n424 T aken together, there is a possihility that the cumul aive withdrawd s from these wells are not de
minimis and therefore have the potentid to impact waer resource dlocation.

Some states with large numbers of exempt wels include Arizona, with over 100,000 exempt wdlsn425 and where
3000 new exempt wdls are drilled each year; n426 Colorado, with an estimated 200,000 exempt wells n427 Idaho,
where about 4500 new wells are drilled each year; n428 Montana, where over 100,000 water right certi ficates have been
issued for exempt wells n429 and [*196] where dosed basins could see the ingdlation of gpproximady 30,000 wells
in the next twenty years; n430 New Mexico, where over 136,000 domestic wels exist n431 and 6000 to 8000 new per-
mits are issued each year; n432 Oregon, where 230,000 exempt wells exist and approximatdy 3800 are drilled annudlly;
n433 Washington, where an estimaed 500,000 to 750,000 weIs exist, n434 and 6000 to 9000 are drilled annudly; n435
and Wyoming, with 70,543 domestic and gock wells in existence. n436 Exempt welsare dso prominent & locd leves,
as demonstrated by the 9400 exempt wellsin Arizonas Prescott Active Management Area (AMA), which constitute the
third largest water usein the AMA. n437 Likewise, some estimates in New Mexico indicate tha the totd diversion of
exempt wdls in theRio Grande drainage basin during 1995 was 19,318 acre-feet, which is equivdent to 29 percent of
the basin's groundwater diversions and about 0.9 percent of groundwater and surface water diversions combined. n438

Most reports indicate that exempt wells pump far less than ther statutory dlotments, anditis unlikdy tha every
exempt wdl in astate would pump at full or even haf cgpacity. n439 However, the potentid exists for an expansion in
use, and some have theorized that periods of economic distress could result in theincressed use of exempt wels to irri-
gate food gardens, which could create a significant increase in depletions. n440 T herefore, depending upon a sta€'s
particular circumstances, it is possible that the cumulaive impact of tens and hundreds of thousands of exempt wells
could impact water rights and supplies.

Many times the problemstha exempt wells pose do not stem from thousands of wells spread across a state, but
from dozens or hundreds of concentrated wels pumping water from the same source, such as asubdivison. n441 In this
scenario, the cumulative impactis significant even if [*197] each individud wel only withdraws a de minimis amount
of wa er. Forexample, Montands Depatment of Natura Resources and Conservation's Waer Management Bureau has
concluded tha "300 homes using exempt wels with 1/2 acre of lavn and garden irrigation will consume about 204
acre-feat of water” each year, which is about the equivaent of the estimated 207 acre-feet "consumed by one center
pivot irrigating 138 acres of d fd fa" n442 T he bureau dso reports that "100 individud wels serving asubdivision will
have the same magnitude of depletion as one or more larger non-exempt wells for a public water system serving the
same number of households from the same aqui fer." n443 Likewise, some reports in New Mexico indicate that weter
leves have dedlined severd tens of feat over the years in aress with dense populaions of exempt wels near Placitas,
while waer leves have dedined for many individud welsin parts of southern Santa Fe County. n444

I f exempt wdls have alarge cumulative impact, it is possble theimpact could creste a number of problems in aqui-
fers that are sensitive to pumping by depleting them a rates that exceed their safe yidd. Aquifers compact as they are
depleted, which pamanently diminishes thar storage capacity; makes groundwater more diffi cult and costly to extract
as the water table lowers; and incresses the likdihood of land subsidence, which can lead to fissures in the earth's sur-
face that can damage roads, foundations, and even arport runways. n445

Notwithstanding these concerns, exempt wells do not necessarily have a negative impact on groundwater supplies
and aquifers in every instance. In particular, when subdivisionsreplace historicdly irrigated land, it is posdble tha the
dedinein irrigation uses can offset the increase in exempt wel use. n446 It isdso possble for subdivisions to decrease
overd| water consumption if their consumptive use is lessthan the irrigation usesthey replace. n447 Even if the exempt
wells use the same amount of water, some proponents have argued that there is little difference between using an ex-



empt wedl towater alawn or garden and using a nonexempt well to provide water for crops. n448 Moreover, some ex-
pets maintain tha the amount of water exempt wels use isinconsequentid when compared to stream flows and irriga-
tion uses. n449

[*198] It shoud be noted, however, that these "offsets" may not gpply inevery situation. First, there will be no ir-
rigation offset if exempt wels are drilled on land in which theprevious irrigation right was severed and sold to another
irrigator for use on different lands. Second, new exempt uses are not offset by a decreasein irrigation if the subdivision
is built onland that was not higoricdly irrigated. Third, the new exempt uses may exceed the historic irrigation uses.
Thisisprobable in situationswhere the historic irrigation use 1) occurred during the early portion of theirrigetion sea
son, 2) was used for flood irrigation with alower depletion rate than sprinkler irrigation, and 3) was so junior that a wa
ter commissioner typicaly curtailed its use early in a season. n450

2. The Impacts of Exempt Wdlsupon Surface Flows, Habitats, and Aquifers

It isabasic hydrologic principle that groundwater and surface water are two manifestations of a unitary resource, and
tha an increase in the consumption of groundwater can reduce surface flows by intercepting water that would otherwise
recharge a stream or by cgpturing water from the stream itsdf. n451 Moreover, areduction in surface flows can thresten
the floraand faunathat depend upon such flows to support the riparian habitats and wetlands in which they live n452
Thismeans that large numbers of exempt wells have the potentid to deplete surface flows in the same proportion as
regul ated wat er users, n453 which could harm floraand faunaif they are concentrated in an aqui fer that is sensitiveto
pumping and hydrologicaly connected to surface water sources. n454

Exempt wdls may pose a paticular threat to rivers or streams with surface flows that are dready impaired or arein
danger of becoming impaired. T hisispossible because most western exemptions do na prevent landowners from in-
staling exempt wdlson aquifers that are hydrologicdly connected to streams and wetlands with impaired surface
flows. n455 As more and more people use exempt wells to satisfy their need for water, the possibility that such wdls
will lower surface flows and harm flora and fauna habitat increases.

However, itis possble tha exempt wels can enhance surface flows in some instances by reintroducing deeper lev-
ds of groundwat er back to the surface. n456 Somewd | drillers dso maintain that exempt welsuse ardaivey smal
amount of groundwat er when compared with other uses, and that [*199] most of the water that iswithdrawn returns
and recharges the aqui fer. n457 In those areas where subdivisions with exempt wells have replaced irrigaed fermland, it
is possiblethat the subd visions may not impact stream flows n458 or may actualy increase such flows, provided tha
they use an equd or lesser anount of water and the surface wat er rights are not severed from the land.

Nevathdess, some observers beieve that there are instances where exempt wells have begun damaging under-
ground sources for rivers and have damaged riparian habitats that depend upon subsurface and surface flows. n459 The
fact that most exempt welsare not subject to replenishment odigations and ather requirements needed to ensure safe-
yidd gods means that thereis arisk that they will reduce surface flows and have a negative impact upon the environ-
ment. n460 Even if the rd aive number of exempt wells is not large, they cen pose a significant threat to surface flows
and riparian habitats if they are located in aguifers tha are sensitive to pumping, or where any increase in groundwater
depletion will decrease flows and impact habitats. n461

Lastly, the unregulaed nature of exempt wells could pose problemsto aquifers themsdves. If exempt wells arein-
stdled in an aquifer that has been dosed and is sensitive to pumping, the cumulaivewithdravd of the wels could theo-
reticdly lower the aqui fer's weter table bd ow safeyidd levds. This in turn, could create habitat |oss for the plants and
animds tha depend upon the aquifer, force other wel users to drill degper wells by lowering the weter table, impair
water quaity, and cause overlying land to crack or subside. n46z In extreme cases, it ispossibletha drilling exempt
wdlsin particulaly sensitive aquifers could serve as atipping point that results inthe dewatering of an agui fer and the
permanent loss of water supplies to other users and habitats Thisrisk is gregter in aguifers that recharge slowly, such as
those not connected to surface flows, becauseit can take hundreds of years for such agui fers to recharge. n463

3. The Paentid Impact of Exempt Wdls upon Wae Rights

One of the primary concerns associaed with exempt wdls is that they will pump water out of turn, thereby reducing
the amount of water available to senior users. n464 This concern is devated when exempt wells are used in dosed ba
sins or other hydrol ogicaly-stressed aress, and exempt [*200] withdrawds could force senior right holders to pay the
price of the reduced aqui fer |i fe by decreasing the vaue of their rights or by forcing them to bear the burden of ddiver-
ing water under interstate compacts. n465



Most western exemptions provide senior users with limited recourse when an exempt well impairs ther rights be-
cause exempt wels are typicaly not sulject to dandard permitting and adjudication procedures. n466 T his means that
senior users frequently do not receive notice, are not afforded the opportunity to ohject to the drilling of an exempt well,
and have little means to stop an exempt wel that impairs thar rightsfrom pumping. T his problem isfurther com-
pounded by the fact tha most exemptions only provide limited guidance as to what steps a senior user should employ if
an exempt wdl impairs hisor her rights. n467

In his presentation a theWSWC's 156th Council Megting in Arlington, Virginia, New Mexico State Engineer John
D'Antonio, Jr. spoke of this problem, stating that "depletions due to domestic wells satewide are creating a debt to le-
gitimate [water right] owners that will grow into the future" n468 Similarly, Arizona atorney Rita Maguire has opined
that subdivisionsin north Phoenix tha rdy upon exempt wdls "will likdy reduce the amount of groundwet er available
to certifi cated subdivisions," and that "current [Arizong law provides no protection from these unregulaed pumpers
and no mechanism for reevduating the available water supplies for asubdivision.” n469 New Mexico and Arizona are
not unique in thisrespect, and the potentid for infringement upon senior rights exists in every stae that exempts cartan
types of groundwat er usage from its permitting or adjudication procedures.

Exempt wels may dso have a negative impact upon other wels, bath exempt and nonexempt, by withdrawing
groundwater and lowering the weter table in aquifers that are sensitive to pumping or overgppropriated. n470 T he fact
that most exempt wels can be instaled without any determination asto whether they will impact other wells crestes an
inherent risk that such wells could have a negative impact on existing, neighboring wells n471 This rai ses issues of
farness between exempt wel users who generdly continue pumping in times of water shortages, and more senior, regu-
lated water users whose usage can be curtailed in times of shortage. Although thisissue has nat been heavily litigated in
the West, it ispossible that western states could see an increase in litigationinvolving exempt wells as water supplies
decrease and more exempt wells are used to satisfy demand for fresh water supplies.

Although New Mexico is the orly statein which a court has found an exemption to be unconstitutiond, n472itis
theoreticdly possible that courtsin [*201] aher states could reach the same conclusion. Thisis so because exemptions
in most states do not provide senior users with an adequate mechanism to protect ther rights.

4. Wdl Owners May Lack the Hydrol ogic Knowledge and Engineering Expertiseto Devdlop aLong-Tem Waer
Supply

When landowners drill exempt wells they become their own de facto water supply managers. n473 However, unlike
professiond waer managers, many exempt wel owners do na have a hydrology background and may lack the informa
tion needed to understand aguifer conditions, thar future water supply, or the effect their wells may have upon other
water rights. n474 As aresult, such landowners may be unable to create strategi es for devel oping long-term water sup-
plies, and their actionsmay create dry wels, wdl-to-wel impacts, aquifer depletion, and other problems that may oth-
erwise be avoided with a proper understanding of hydrology and the right information. n475

B. Administration
1. Therels aLack of Information Regarding Exempt Wdls

T hroughout theWest, there is agenerd lack of adequat e information regarding the number of exempt wels and the
amount of groundwat er they withdraw. n476 T his could theoreticaly pose chdlenges to water resources managers as
they crest e water budgets. n477 In particular, alack of adequate information regarding exempt wdl impacts could frus-
trate the ability of state water resource managers to quantify available groundwater supplies, creste comprehensive
groundwater management plans, celculate the amounts of wet er needed for instream flows, administer water rights, and
determine i f water is available for appropriation. n478

It is important to note that the exempt wdl statutes and water codes of many western states require well identifica
tion information such as wdl [*202] logs notices of completion, or registration. n479 However, these documents may
not dways provide adequate information aout how much water an exempt wel actudly withdraws or consumes in a
given year, n480 and compliance is not dways guaranteed. n481 For example, in Montana, well users mug file a notice
of completion after drilling a domestic wdl, but some reports indicae tha many users are unaware of this requirement,
assumetha the wdl logtha the wdl driller files is the same asthe notice of completion, or beieve that the deve oper
of the subdivision had the necessary authority to use the water. n482



Moreover, many states have not dways required wdl location information, and it may be diffi cult to locate those
wels tha were created before the enactment of reporting provisions. n483 In particular, Washington started collecting
wel| identification information in the 1970s and reported in 2001 that it could identify about 250,000 of its estimated
500,000 to 750,000 exempt wells. n484 T hislack of information regarding the location of exempt wells makes it dffi-
cult for states to quantify their withdravds and their impact upon water resources. n485

2. There Is aLack of Administrative Resources for Exempt Wel Monitoring and Enforcement

Every exempt wdl statute inthe western states contains some type of limit or condition regarding the amount of water
that individuas can withdraw without a permit or without being subject to adjudication. n486 However, ensuring that
wd | users comply with statutory limitations may strain sae agencies beyond their administrative cagpacity. For exam-
ple, Washingtonis Department of Ecology stated in 2001 tha it had "alittle over three full time positions" dedicated to
measuring the statds 222,000 existing water rights clams and 500,000 to 750,000 exempt wells, and "lacks the re-
sources necessary to enforce measurement on exempt withdrawas.” n487 Given thisexample, it isessy to see how a
state's ability to monitor en exempt wel can depend upon its available resources, which are often devoted to monitoring
larger, nonexempt uses that have more direct and quantifi able impacts upon water rights, ingream flows, and water
supplies. n488

[*203] Stae agencies atempting to monitor exempt wells mug dso determine who owns an exempt water right.
Thiscan be atime-consuming and diffi cult chalenge because exempt water rights can be transferred dong with sdes of
red estate, which means that determining ownership becomes more diffi cult if aparcd of land has been sold or subdi-
vided multipletimes. n489 Subdivision presents a particular chdlenge because it raises questions as to whether subdi-
vided lots have ownership interests in an exempt wdl, and whether a single ownership interest has evolved into multipe
ownership interests. n490 In some cases, states often do not require buyers and sdlers to provide information regarding
the sde of an exempt water right. n491 This creates record inaccurac es that may require stete agencies to research each
water right individudly and compareit toland records to determine ownership. n492

These administrative chdlenges, as wel asthe generd lack of information regarding exempt wel numbers and |o-
caions, are some of the reasons why many states do not monitor exempt wellsor enforce statutory limitationson ex-
empt use. n493 In turn, this absence of enforcement can create an incentive for exempt well users to pump more than
the statutory limit, and one report in Washington'sWdlaWadla Basin has shown that some exempt wel users have
withdrawn up to twoto five times the legd limit. n494

3. The Chdlenges of Quantifying the Impacts of Exempt Wdls

Quantifying the impacts of exempt wels can be a diffi cult chdlenge for water administrators due to the generd lack of
metering and knowledge regarding the location and withdrawd capacity of exempt wels. n495 Further, the amount of
water an exempt wdl withdraws is nat necessarily equa to itsimpact upon existing rights. Thisis due in part tothe fact
that exemptions are typicdly based on the amount of water that is withdrawvn - not the amount of water that is consumed
- and a portion of the water withdrawn is returned to the aguifer or stream when users drink, flush, or otherwise send it
down adran. n496

Adding to this chdlenge isthe fact that the amount of water consumed varies signifi cantly depending upon how
eech individud wdl is used. n497 Some reports indicate that most of the water that exempt wells consume is consumed
by either evapotranspiration from plants or evgporaion from [*204] exposed surfaces. n498 T his means that domestic
wells tha provide more water for the outdoor irrigation of lawvns, gardens, and other vegetation will consumemore wa
ter than wells that provide water for indoor use. Similarly, stock watering uses that entail alarge groundwater pit or
pond will likely consume more water through evaporation than other stock uses. n499 As aresult, one cannot assume
that the amount of water an exempt wel withdraws is necessarily equd to the amount of water tha it consumes, be-
cause some wdls may return most of their water to an aguifer while other wells may not.

Further, awdl that is doseto, and hydrologcdly connected to, a stream will manifest its impact on surface flows
more significantly during the irrigation season than awd that is subgantidly distant from the river. n500 Thisisso
because the interaction between awd| and surface flows becomes more uniform and steady with time as the digance
between the well and the surface flow increases, thereby spreading a distant well's impact throughout the year. n501 For
irrigators who consume the bulk of their dlocated water during the irrigation season, thismeans that adigant well that
consumes one-third of an acre-foot ayear will only draw haf this amount from a connected stream during the irrigation
season, and will therefore not have the same impact as a coser well. n502



It is dso possibletha measuring stream flow records or studying basin-sca e water ba ances could be ineffectivein
guantifying the impacts of exempt wels because exempt well depletions are smdl rdative to annud flows. n503 Ex-
empt wels dsotypicdly exist outside of the priority system and will continue pumping ater a cdl has been issued.
n504 T his means that the curtalment of junior weter right holders during acal may offset the impact of exempt wells.
n505 Moreover, depletions from wells, exempt and otherwise, can take months or years to dssipae dter pumping is
curtaled, thereby impacting the ability of stream flows to accuratdy refl ect the impact of exempt wels. n506

4.
"Exempt" Subdivisions

From an administrative perspective, the use of exempt wdlls in subdivisions can pose a number of chdlenges because it
occurs outside of the permitting process and increases the chance that devd opments are [*205] instaled inareas where
the aguifer could be damaged by additiona pumping, or where there are no avalable water supplies. If the cumulative
withdrawd of these subdivisions islarge enough, large numbers of homes could be | eft without ardiable water supply,
thereby lessening property vaues and creating substantiad administrative problems for water resources managers.

Theimpact of exempt wel subdivisons is likey to be more significant in dosed basins, which oftentimes experi-
ence the most growth. n507 In some cases, a populaionincreasein acosed basin may increase the number of subdivi-
sions that rdy upon exempt wells because the cost end diffi culty of obtaining water rights to build a subdivision may
give deve opers an incentive to use exempt wells to satisfy the demand for new housing. Thishas led somecritics to
dam that exemptions make good water management policies difficult to implement, while making it essier to utilize
less desirable devd opment practices. n508

5. Exempt WdlsAre Not Subject to Conservaion Efforts

Exempt wedlsmay dso pose problems for public water supply operators who are attempting to implement conservetion
efforts. Since most exempt welsare unregulaed, exempt well owners are often not subject to conservation efforts and
may continue to withdraw water & unrestricted rates while the use of public supply usersis curtaled. n509 In addition,
consarv aion efforts may provide landowners with an incentive to instal more exempt wells to avoid areduction inther
water use n510 For example, some experts dam that efforts by Santa Fe, New Mexico, during a 1996 drought to cur-
tal water use through rate increases led to the creation of new exempt wells. n511 As aresult, thefact that exempt wdll
users are not subject to conservation efforts could frustrate efforts to reduce rdiance on groundwater supplies and im-
plement conservation efforts. n512

6. Coordination Among Agencies

City and county governments typicaly have jurisdction over decisions to subdivide, zone, and issue construction per-
mits, while water supply management isthe responsibility of loca water suppliers. n513 Somelocd governments may
operae their own water departments, but such utilities [*206] are established as distinct public or private institutions
whose physicd boundaries may or may not overlap with city and county boundaries. n514

Many states require some type of revi ew of proposed subdivisions to determine if they will have an adequate water
supply. n515T hisreview occurs regardl ess of whether the proposed subdivision will utilize exempt wells or a commu-
nity water supply. n516 If city and county governments do not take intc account exempt well impacts, or are unable to
do so, itistheoreticdly possible that subdivisionswithout adequate water supplies could be approved. This passibility
will likdy incressei f thereis not sufficient communication, information sharing, or cross notification between the city
and county governments responsible for goproving subdivisions and the water permitting agencies or utilitiesthat have
the knowledge and expertise needed to quantify exempt wel impacts or determine whether a proposed "exempt" subdi-
vision will have an adequate water supply. n517

C. Potentid Water Qudity Problems

Exempt wdls can pose a number of water qudity threets. Of note, a 2009 report from the Nationd Water-Qudity As-
sessment Program of the United States Geologicd Survey (USGS) assessed water-qudity conditions for domestic wells
in forty-eight states, finding tha "concentrations of a least one chemicd contaminant were great er than human-hedth
benchmarks ... in 23 percent of 1,389 domestic wellssampled." n518 In addition, about haf of the wdls (forty-e ght
percent) contained a least one contaminant a aleve of concentration that exceeded the range of vaues that the Secon-



dary Maximum Contaminant Levels (MCLSs) of the United States Environmentd Protection Agency (EPA) recommends
for the aesthetic qudity of water. n519 T he other benchmarks to which the report refers are EPA's MCLs and USGS's
Hedth-Based Screening Leveds. n520

In the West, exempt wels have the potentid toimpact water quaity inthe following ways: 1) naturdly occurring
inorganic contaminants, n521 2) nitrification of groundwat er, N522 3) pesticide contamination, n523 4) contamination
rdaed to [*207] mantenance or construction issues, N524 5) seawater intrusion, n525 and 6) wastewater and septic
tanks. n526

1. Naturdly Occurring Inorgani ¢ Contaminants

The USGS report found that naturaly occurring inorganic chemicas were the contaminants that were most often found
in domestic welsa concentrations greeter than human-hedth benchmarks. n527 With theexception of nitrate, these
contaminants were derived primarily from naturad sources and include radon, arseni ¢, uranium, manganese, fluoride,
strontium, and boron. n528

With respect to radon, USGS found that concentrations of the gas were gregter than EPA's proposed MCL (300 pi-
cocuries per liter (pCi/L)) in 65% of the sampled domestic wells while 4.4% of the wells exceed USGS's proposed
MCL (4000 pGi/L). n529 In theWest, concentrations were highest in crystdline-rock agui fers located in centrd Colo-
rado. n530 Hedth effects from radon in drinking water include an increased risk of cancer and primarily occur through
inhdation dter the gas is rdeased from the solution, such as inthe shower. n531

The report dso stated tha arsenic concent rations exceeded EPA's MCL in 6.8% of domestic wdls nationwide, and
in 10% of wells in severd aguifer types, induding basin-fill aquifersin Cdifornia Nevada, Arizona, New Mexico,
Texas, and Nebraska, as wdl as the Snake River basdtic-rock aguifers in ldaho. n532 Arsenic istoxic to humans, and
devaed concentrations in drinking water can cause skin, bladder, and lung cancers. n533

USGS found that uranium, which can cause possible harm to kidneys indrinking water, had the"highest concentra-
tions" intheWest and in crystaline-rock aqui fers in the Rocky Mountains n534 It dso found rdaivdy high concentra
tions inthe groundwater of Cdifornids Centrd Vdley. n535

The report stated that "rdaivey high concentrations® of strontium, which can cause abnormad bone dev € opment,
were most common in the southwest, induding the Basin and Range basin-fill aqui fer in Arizona, the southern High
Plans basin-ill agquifer, and the Edwards-T rinity sandstone/carbonate aqui fer in T exas. n536

[*208] Similaly, USGS reported that high concentrations of boron were found "most often” in basin-fill aqui fers
in Cdifornia, the southern High Rains basin-fill aquifer, and the Lower T ertiary/Upper Cretaceous sandstone aqui fers
underlying Wyoming's Y dlowstone River Basin. n537 Boronis an accessory dement in severd common minerds, and
devaed doses may have gastrointestind, reproductive, and devd opmentd effects. n538

Of note, the report found that contaminants found in domestic wels "usudly co-occurred with other contaminants
as mixtures, rather than done, which isapotentia concern because the tota toxicity of a mixture can be greater than
tha of any single contaminant.” N539 While only 4% of the sample domestic we s had mixtures of two or more con-
taminants that exceeded a human-hedth benchmark, 73% "contained mixtures of multiple contaminants with concentra:
tions gregter than one-tenth of ther individua benchmarks.” n540 T he mog common mixtures were inorganic contami-
nants such as nitrate, arsenic, radon, and uranium. n541

2. Nitrification of Groundwater Supplies

Nitrification of groundwater will occur when nitrates located above ground migrate into underlying aquifers. n542 Hu-
man activities such as crop fertilization and on-site sewage disposd typicdly cause nitrate concentrations, and the gp-
plication of nitrogen fertilizers to fidds is the primary source of nitrates in shdlow groundwater. 543 T he USGS report
found tha "nitrate is the most common nutrient in ground water and was the only nutrient that was found a concentra
tions with potentid human-hedth effects." n544 According to the report, devated concentrations of nitrates were found
in the "Basin and Range and Centrd Vdley basin-fill aquifers in the Southwest and in Cdifornia, [and] the west-centra
glacid aguifersin the Upper Midwest." n545 Concentrations were dso generdly higher "in ground water near agricul -
turd land." n546

Also, some domestic well owners may use fertilizers and other products tha contain nitrates near the well heeds of
domestic wels. In 1998, the Centers for Disease Control and Prevention (CDCP) and the Nationd Center for Environ-



mentd Hedth conducted a survey of the water quaity drawvn from domestic wels in nine Midwestern states, including
WSWC member states Kansas, Nebraska, North Dakota, and South Dakota. n547T he survey [*209] found that well
owners reported using fertilizers (11.4 percent) and manure (7.8 percent) within the past five years and within one hun-
dred feet of a domestic well. n548 T hese products are d so associaed with coliform bacteria and Escherichia coli (E.
coli). n549

Exempt wdls have the potentid of causing nitrification because they are typicaly drilled into the shdlow portions
of upper aqui fers, where nitrates ere the most concentrated. n550 For example, the USGS report found that an andysis
of an additiond 436 domestic wdls targeted in shdlow groundwater beneath rd aivedy intense agriculturd land-use
showed devated concentrations of nitrate "in nearly 25 percent of the sampled wells." n551 Likewise, areport in Mon-
tana found that "ground water quaity monitoring in some aress of high-growth rurd subdivisions are showing gradudly
rising leves of nitrates." n552

High nitrate levds in groundwater can threaten human hedth by causing afad blood disorder known as methemo-
globinemia, more commonly known as "blue baby dsease." n553 T hisdisease can affect anyone, but itis paticularly
dangerous for children under six months of age, and some unconfi rmed studies have suggested that nitrates may cause
cancer and birth defects. n554

3. Pesticides

Like nitrates, shdlow wells are dso more susceptible to pesticide contamination and other chemicas that are applied to
the land surface. Thisis posdble because thereis less distance between the land surface and the wdl, and becauseit is
less likdy that chemicds will bresk down through naturd means, be absorbed by organic matter and minerdsinthe
ground, or be diluted. n555 A 1996 report from USGS on the Quincy and Pasco Basinsin W ashington found that 63%
of wdls with a depth of less than 125 feet contained pesticides. n556 In addition, the CDCP survey found that 14.3% of
the water users it studied reported using pesticides within one hundred feet of a domestic wdl. n557 Since many exempt
wdls are shdlow and draw water from [*210] shdlow aquifers, n558 the possibility existstha such wels could draw
water contaning unhedthy leves of pesticides.

However, it is important to nae that the2009 USGS report found tha while man-made organic compounds (herbi-
cides, insecticides, solvents etc.) were found in 60% of the domestic wels sampled, the "concentrations were sddom
greater than human-hedth benchmarks (less than 1 percent of wdls)." n559

4, Contaminaion Reaed to Wd| Ma ntenance and Construction

Theimproper maintenance and construction of exempt wells has the potentia to contaminate water supplies in avari-
ety of ways. n560 In the CDCP survey, 268 domestic wdlsin Nebraska had construction defi ciencies, and 55.8% of the
wdls surveyed in dl nine gates studied inthe survey did not have pitless adapters, which provide a sed between the
wel| casing and the distribution system. n561 In addition, 80% did not have backflow devices that prevent back siphon-
ing of water. n562 T hose wdlstha had these devices had up to 20% fewer contaminated samples, while wdls with
cracks or holes in thewd| casings were seven times more likdy to be contaminated than wells with intact casings. n563

T here are anumber of other reasons why the construction and maintenance of exempt wells can create water quel-
ity problems. First, as mentioned previously, the shalow naure of many exempt wells places them a risk of contamina
tion because contaminants are often loca ed in the shalow reaches of the ground. The CDCP survey found traces of E.
coli, nitrates, and arazine in samples taken from exempt domestic wells and that "most of the water samples with these
pollutants were drawn from dug or bored wells that were old and shalow and had alarge-diameter brick or concrete
casing." n564

Second, exempt wdls are frequently instaled too dose to sources of contaminants such as septic tanks and mixing
zones. N565 T he CDCP survey found that "potentiad contamination sources were commonly found within 100 feet of the
well heads"' of domestic wdls, and that wels owners reported that septic tanks (30.2%) and laterd fidds (16.9%),
which contain human fecd materid, were the most common pollution sources. n566 In [*211] addition, the survey
found tha "less than 1% of the wels had a sewage lagoon, silage storage, agriculturd drain, or sink hole within 100
fedt," and that "one-fourth of the wels not only had a contamination source within 100 feet but were dso down gradient
from that source.” n567

Third, high concentrations of exempt wels may increase the risk of contamination by compromising naturd barri-
ers to contamination and cresting more point sources for contaminants to infiltrate an agui fer, making an aguifer more



vulnerable to contamination by incressing its susceptibility to surface activities. 568 It is dso harder for public hedth
agendi es to ensure tha each individud well does nat contaminate an aquifer as opposed to asinge water system that is
supplied by aconsolidated supply of water. n569 This isespecidly true when public safety agencies do not know of the
number and location of exempt wells. As aresult, many experts have argued that independent weater systems that many
deve opers hav e used to supply water to subdivisiors are often the source of the highest percentage of water qudity
violaions. n570

Fourth, some experts postulae tha it can be assumed tha most exempt wels are not plugged when they are aen-
doned and may serve as conduits for the movement of contaminat ed water into an agquifer. n571 T he risk of such con-
tamination islikdy to increase after the wel casing has rusted away or collapsed. n572

5. Seawater Intrusion

For coastd states such as Cdifornia, Oregon, and W ashington, exempt wels have the potentid to cause seawater con-
tamination of groundwater supplies. In generd, the water table of a coastd agui fer is higher than the sealevd, andthe
fresh groundwa er in an aquifer tends to move toward the coast, creating a naturd equilibrium between the freshwater
and the seawater. N573 However, pumping and other human activities can disrupt this equilibrium by decreasing or re-
versing the flow of freshwater, which can dlow seawater to move landward and infiltrate the aqui fer. n574 When sea
water intrusion occurs in an aquifer, wdls pumping from the aquifer can become contaminaed with high concentrations
of chloride, which can cause physiologicd effects in drinking water, corrode pipes and pumping equipment, and in-
crease the cost of wet er trestment. N575

Any wdl tha pumps groundwater with a hydrologic connection to seawater can increase the likelihood of seawater
intrusion. However, [*212] exempt wdls pose a particular threat because they are not regulated, and the possibility
exists that they will beinstdled inaquifers that are susceptible to intrusion n576 Additionadly, populaionincresses
adong the coasts will likdy incresse the demand for freshwater, and it ispossiblethat the cost and time associated with
obtaning permits will provide an incentive for some devel opers to use exempt wels to satisfy this demand, thereby
exacerbating seawater intrusion in susceptible aquifers. n577

On the other hand, some experts maintainthat exempt wellsmay be an gppropriate method of addressing seawater
intrusion in areas where single, large-volume withdrawa s cause up-coning of seawat er in a more severe manner than
multiple, smal withdrawas. n578 Inthis scenario, the net overdraft may be the same, but thediffusion of exempt wells
as opposed to alarge, singe withdrawa may be better for the agui fer. n579

6. Wastewater and Septic Tanks

Many exempt wells are accompanied by septic tank wastewet er systems rather than community wastewater systems.
T hese private wastewater systems return effluent from the home back into the ground, and can pollute aquifers and
other wdls if the water table is shdlow. n580 T herefore, exempt wdls and ther accompanying septic systems could
create situations where well owners are pumping each other's wastewater. n581

Further, unlike community water trestment systems, individua septic systemsmay not require long-term weter
gudity monitoring and reporting, which can leed to water qudity problemsif the individud septic systems are not prop-
erly maintained. n582 T here dso appears to be agenerd bdief anong water quaity managers that individud septic
systems are not as effective as community wastewater systems a treating wastewater or protecting water quaity. n583
Thisisduein pat to the fact that individua septic systems are not dways subject to the same gpprovd and review
processes, may lack minimum design or density requirements, and may not besubject to adequate monitoring and re-
porting requirements. n584

Additiondly, exempt well owners aretypicdly not traned as well operators and are often unfamiliar with water
quaity standards and procedures. n585 T hismeans that suchwe | owners are less likdy than traned [*213] wdl op-
erators to properly manage water qudity threats. n586 Furthermore, exempt well users may aso lack the resources of a
community water treetment system, which could lead to situations where such users "skimp" on repairs or forgo needed
mai ntenance completdy. n587 Consequently, some experts maintain that independent wastewaer systems are often the
highest source of wa e qudity violations. n588

IV. Specific Chadlenges WSWC Member States Face with Respect to Exempt Wdls



Theimpact of exempt wells varies from state to state depending upon anumber of factors, including but not limited to
water availability, the specifi ¢ provisions of an exemption, a sta€s popuation, the number of exempt wels in agiven
state, and the amount of growth a state is experiencing. T his means that exempt wels can pose significant chdlengesin
some states, but not in ahers. The available literature indicates that the following WSWC member states have experi-
enced some chalenges with respect to exempt wells: 1) Arizona, n589 2) Colorado, n590 3) Idaho, n591 4) Montana,
n592 5) Nevada, n593 6) New Mexico, n594 7) Oregon, n595 and 8) Washington. n596 T his Part will discuss those
chdlenges.

A. Arizong
1. Managing Exempt WelsWithin Active Management Areas (AMAS)

Within Arizonds Active Management Areas (AM As), thereis g lack of information regarding how many exempt wells
exist, how much water they pump, and how many people they serve. n597 In addition, these wells are not sulject to
replenishment or conserv aion obligations and do not contribute to safe-yidd gods. n598 Given these concerns, one
prominent Arizonawater law atorney has stated, "It is... dear tha they have begun damaging underground water
sources for rivers and tha they are draining sensitive aguifers and damaging riparian habitats dependent on subsurface
flows." n599

[*214] Somereports indicate that these problems are more pronounced in the Phoenix, Prescott, and T ucson
AMAs where thereis agenerd lack of information regarding exempt well impacts. n600 Exempt wellsin the Phoenix
AMA are estimated to comprise 1% of municipd use, while wdlsin thePrescott and Tucson AMA's comprise 10% and
2% respectively. n601 Although the vdume of groundwater these wells pump inthePhoenix and Tucson AMAS is not
large, they arelocated in sensitive aress of the agui fer, which has led some observers to beieve that they pose a signifi-
cant threat to adjacent wdls and riparian habitats that are dependent upon subsurface flows. n602

Exempt wdls may dso complicate the ability of AMAS to reach ther safe-yidd gods by creating imbaances in
water budgets and safe yidd projections. A 2007 report from Trout Unlimited's Western Water Project concluded that
the Prescott AMA will need to import surface weter to reech its safe yidd mandate as aresult of its estimated 9400 ex-
empt wels, which represent itsthird largest use. n603

2. Water Qudlity

T he extensive use of exempt wells has created a possibility for water quaity problemsin Arizona. The University of
Arizona has cited a 2006 study that found that 90% of exempt wells from seven Arizona counties exceeded at |esst one
drinking or water qudity standard for contaminants such as nitrates, arsenic, and coliforms. n604 More specificdly,
43% of the sampled wel|s were contamina ed with waterborne pahogens and 33% had nitrate or arsenic levels exceed-
ing EPA'sdrinking water standards. n605

B. Colorado
1. Legd Questions

Although theissue of domestic wels has not garnered the same amount of atention in Colorado that it hasin other
states, the states exemption has rased some questions First, exempt well owners in Colorado have the option of adju-
dicating their water rights and receiving priority dates for their wells even though the state does not administer exempt
wells pursuant to the priority system. n60€ This hasled some commentators to question the effect of such adjudications
on an "otherwise exempt structure' and to ask, "Of what importanceis priority if such a structure is not administered
pursuant to the priority system?" n607

[*215] Second, aticle XVI, section 6, of the Colorado Conditution statesthat "priority of aopropriaion shal give
the better right as between those using the water for the same purpose.” n608 T his has prompted some observers to
wonder whether exempt wells, which typicaly exist outsideof the priority system, can exist dongside aticle XVI. n609

C. Idaho
1. Gengd Chdlenges

T he ldaho Department of Water Resources (IDWR) has not conducted a comprehensive study of the domestic exemp-
tion, nor has it recommended changes. n610 However, Sheley Keen, the section manager for IDWR'sWaer Rights



Section, identified a number of the advantages and disadvantages of the exemption during a presentation to the ldaho
Waer Users Associaion in November 2008. In particular, Ms Keen stated that theprimary advantages of the exemp-
tion are that it represents a"quick, simple, convenient method to obtain weter, [and is] inexpensive to administer.” n611

On the other hand, Ms Keen has identified the following disadvantages with the exemption: 1) it "does not dlow
for evauation of the cumulaive effects of smd|l diversions," which is"especidly important for critica ground water
areas, ground water management aress, and moratorium aress'; 2) it "does not dlow for protests or other publicinput";
3) it is"potentidly prone to abuse by thase who would use more water than the statutory limits"; 4) it "results in the
proliferations of wdls," and "even carefully constructed wells are potentiad conduits for contaminants into the ground
water supply"; and 5) it "discourages community wels and leaves unsuspecting homebuyers potentidly vulnerable to
wdls going dry in water-short areas." n612

2. Administrative Chdlenges

In addition to the aforementioned concerns, Ms. Keen dso described a number of administrative chalenges associa ed
with the stat€s exemption First, there are concerns tha "removing or dramaticaly reducing the exemption could result
in aout 4500 new water right gpplications annudly." n613 In contrast, Ms Keen reports that IDWR currently processes
about 400 applications for weter rights each year, and tha processing additiona gpplications, mantaning paper and
dectronic files, and [*216] conducting fidd examinaions, "would require more space, more equipment, and a much
larger staff." n614

Second, if the domestic exemption isremoved, Ms. Keen states that "the only opportunity to establish alawn or
garden with anew homein acritica ground weter area or ground water management area may be through the transfer
process." n615 This could be problematic because IDWR's transfer backlog dready ex ceeds the number it can process
in one year, and the same would betrue if the "hd f-acre' provision inthe exemption isremoved. n616

Third, Ms. Keen reports that "reducing the daly volume on the exemption would not save water or protect the re-
source from contamination™ because most users do not "gpproach anything close to 13,000 gpd anyway." n617 Further,
Ms. Keen states tha "IDWR has few resour ces to enforce the exemption volume,” regardless of its size, and Idaho law
"exempts domestic water users from having to instal measuring devices.” n618

3. Exempt Wdl Usein Subdivisions

One of the largest chdlenges rdaed to exempt well usein Idaho isthe preference of some developers to instal domes-
tic wels to avoid the water right permitting requi rements associated with constructing community wells n619 More-
over, some locd governments do not require deve opers to install community wells because of concerns that they are
prohibited from doing so under section 42-201(7) of the Idaho Code. n620 T his concearn stems from the fact that section
42-201(7) ddegates exdusive authority over the gppropriation of surface and groundwaer to IDWR, and explicitly pre-
vents any "other instrumentdity or pditica subdvision" from taking "any other action to prohibit, restrict or regulae
the appropriation of the public surface or ground weters of the state” n621 T he provision aso states tha "any such ec-
tion shal be null and void." n622

In some aress of Idaho, IDWR has issued moratorium orders that prohibit further consumptive uses of water. How-
ever, in an fort to avoid numerous individuad domestic wellsin asubdivision IDWR does exempt subdivisions from
the moratorium in cases where each unit served by acommunity well satisfies the exemption requirement. n623 In some
cases, [*217] subdividon deve opers have chosen to sdl parcds without waer to avoid proteststo water right applica
tions. n624

4. |Issues for Further Discussion
Ms. Keen has identified a number of issues for further discussion. T hese include 1) whether the domestic exemption
should be available in critica groundwater areas; 2) whether the exemption could be simplified by limitingit to any use
that megts adiversion rate and volume threshold, which still raised the enforceability issues; and 3) further considera

tion of the role of Idaho's counties in determining whether a new subdivision shoud have a community weter system or
individud wells. n625

D. Montena
1. Exempt Wdl Usein Subdivisions



Themain chdlenge tha Montana faces with respect to exempt wels isthat much of the state€s growthis occurring in
dosed basins where water supplies are limited. As one former Montana state senator noted, "T he eress people wanted to
move to werein dosed basins like the Bitterroot and Gdlain Valey" and the cost of obtaining water rights in such ba
sins "has made exempt wellsthe default choice of supplying water to homesin subdivisions™” n626 T his growth has
pitted environmentdists, water resour ce agencies, and regul ated water users against deve opers, the Montanared estae
industry, and well drillers. n627

On one hand, some exparts are concerned tha the incressing use of exempt wels in highly concentrated subdivi-
sions in dosed basins will have acumulaive impact that will drain the groundwater supplies tha feed streams and im-
par the higher-priority rights of surface users. n628 A February 2008 report by the Water Management Bureau of Mon-
tands Department of Naturd Resources and Conservation found tha modeding showed tha groundwater pumping in the
state's dosed basins would deplete surface flows and that "exempt wdls can cumulaivdy deplete surface water flows
proportiondly to permitted wels" n629 T he report further states that "pumping from exempt wells can increase the
need to curtall more junior surface water right uses or for more voluntary reductions during perennid periods of water
shortage in dosed basins.” n630

[*218] According to the report, thecumulative impact of exempt wels could pose problems to water avail ability
because the number of exempt wdls drilled in Montands dosed basins has increased steedily by arate of approximatdy
1400 per year, and current rat es of devd opment indicate that around 30,000 new exempt wells could be added in closed
basins during the next twenty years, resulting inan additiona 20,000 acre-feet per year of water consumed. n631 The
report aso estimates that Montana will see an increase of 70,000 exempt wells in dosed basins and 47,000 acre-feat per
year of water consumed by 2060. n632 Although the report noted tha some of the new exempt wdl consumption could
be offset by reduced agriculture consumption, it found that much of the subdivision growth is occurring on landsthat
were not previously irrigated. n633

Proponents of exempt wels have opined that the impacts of exempt wdls in Montands cdosed basinsis de minimis
n634 for the following reasons: 1) the evidence of cumulative impacts on stream flows from exempt wedls in dosed
basins, such asthe Gdatin Vdley, isquestionable n635 2) groundwater use from wells is inconsequentid when com-
pared to stream flows; Nn636 3) most of the deve opment in dosed basins has been offset by a decressein irrigated agri-
culturd uses; n637 4) basing projections on future growth and well consumption on current growth rates is speculative;
n638 5) the impact of exempt wels isspread out over the entire area of a dosed basin; n639 6) the amount of water
exempt wels withdraw is not equd toitsimpact upon available water supplies because distances between wels and
rivers distribute the wells impact & a steedy rae over time n640 and 7) little of the water exempt wells withdraw in
Montanais lost to consumption and returns to the ground. n641

Proponents aso bdieve that the exemptionis essentid to indviduad property rights economic deve opment, and
maintaining affordable housing in rurd areas and dosed basins where the permitting costs assodi ated with a public wa
ter supply system can be substantid. n642 For example, one report from the Montana Assodiation of Redtors found that
the costs associated with obtaining a permit inadosed basin in Montana for subdivisions with forty to fi fty lots with
uncomplex geology, and subdivisions with one [*219] hundred or more lotswith degp wels in complex geology,
"ranged from $ 43,100 on thelow end to upwards of $ 350,600 onthe highend." n643

Of note, in 2006, state legislators introduced abill entitled "An Act Revising the Ground Water Exemption from
Permitting Requirements,” which would have reduced the exemption for domestic or commercid useto an annud with-
drawd of one acre-foot per year. n644 Furthermore, the bill would have placed a one-quarter acre land limit onlawvn
and garden uses associated with a domestic or commercid use. n645 However, the bill died in standing committeein
2007. n646

2. Groundwater Ponds

Onefind chdlenge rdating to Montands exemption peatans to excavated groundweter ponds, which do not require a
permit under certain conditions. n647 In paticular, thesurface of the pond and the water table may vary a different
points of the year, with water flowing in both directions between the pond and theaquifer. n648 T his could creete wat er
gudity problems if the water in the pond is contaminated, because such water could use the pond as a conduit to infil-
trate the agui fer. N649 Moreover, theses types of ponds are not dways subject to the construction messures that prevent
contaminated surface water from entering the aqui fer. n650

E. Nevade



1. Daa Regarding Domestic Wdl Numbers

The Nevada State Engineer's Office maintains a database of wdl 1ogs submitted since the 1940s n651 Until recently,
this database did not include a complete inventory of domestic wels drilled in Nevada prior to 1984. n652 According to
Nevadds State Water Han,

Without adequate information for quanti fying the number of domestic wells in some aress, it may become diffi cult to
estimate totd and domestic wdl [*220] water use and totd committed groundwater resources in abasin... . The lack of

daa ... impacts the State Enginear's decision process and may lead to aninadvertent over dlocation of abasin's
groundwater. n653

ThePlan dsc recognized that effective planning requires accurate knowledge of water use and that "under the existing
system, this information is frequently not avalable." n654

However, since the Plan's publication in 1999, Nevadds Division of Water Resources has compl eted the database
to indlude more wdl logs n655T hese records, as well as careful regul ation of wdl drillers, have created a much-
improved database that contains a more complete record of wells drilled in Nevada during the | ast ten years. n656

2. Water Qudlity

Most of the singlefamily homes tha use domestic welsdso useindividud septictanks. n657 Although Nevada has
wd | spacing requirements between septic tanks and domestic wells, septic tank discharges and other contaminantsin
some aress of Nevada have impaired the qudity of water supplies for domestic wells. n658 Another aspect of this prob-
lem isthat Nevada has funding programs to hep public water supply systems comply with state and federd drinking
water standards, but thereisonly limited funding for domestic wel owners. n659

3. Protecting Domestic Wdl Owners

Nevada law entitles domestic well owners to protest any water right gpplication, while aso requiring applicants seeking
goprova for amunicipd or industrid wdl tha will withdraw 0.5 cfs to notify al domestic wel owners within 2500 feet
of the proposed wel. n660 Some applicants try to circumvent this requirement by filing multipe applicaions for wdls
that each withdraw less than 0.5 cfs but cumulaivey withdrawv more than this amount. n661 However, the state engi-
neer counteracts these attempts by requiring notice for each proposed addition that would cause the rate of diversion for
amunicipd or industria wel to exceed 0.5 cfs. n662

[*221]
F. New Mexico
1. New Mexico's Sxth Judcid District Court Ruling

New Mexico's exemption requires individuds to apply tothe state engineer for a permit to gppropriae up to three acre-
feet of groundwat er, and requires the state engineer to grant the permit without considering the proposed well's effects
upon existing water rights, public welfare, or water supplies. n663 In July 2008, New Mexico's Sixth Judicid Didrict
hed tha the stat€'s exemption was unconstitutiond because it "has no due process safeguards induding, but na limited
to, notice to senior water right owners, [and] a determination [of] whether an gpplication, if approved, will impair exist-
ing rights or ahearing." n664 T he court found this lack of protection for senior gppropriators to be aviolaion of proce-
durd and substantive due process and reasoned that "it is nat logicd, let done consistent with constitutiona protections
to require the [state engineer] to issue domestic well permits without any consideration of the availability of ungppropri-
ated weter or the priority of appropriated water." n665 As aresult, the court ordered that the state engineer "shadl admin-
ister domestic wdl applications thesame as dl other goplications to appropriate waer." n666 T he state engineer, John
D'Antonio, Jr., has gpped ed the ruling so that the legd foundations of the exemption are thoroughly reviewed. n667

The gpped stays the didrict court's decision, and the state engineer will continueto accept domestic well gpplications.
n668

Although the current ruling was issued in New Mexico's sixth district, n669 an gopdlae decision finding that the
exception is unconstitutiona could gpply tothe entire state. This could potentidly overwhem the state engineer with



thousands of permit applications for smal groundwater uses, which could require additiond staff and creete further
administrative costs. n670 It could dso prompt the legislature to reconsider dbandoned past laws or create new legisla
tion that could further conflicts between conservationists and the building industry. n671

Many observers have dso expressed concern that upholding the ruling could bring devel opment to a standstill in
rurd aress. N672 Thisis possble for a number of reasons. First, rurd homeowners and builders might haveto [*222]
purchase water rights from another user, which could cost $ 15,000 or more per acre-foot. n673 Second, potentid cus
tomers would have to buy waer rights before they can submit a construction plan, and the costs of water rights and fees
could totd $30,000to $40,000in upfront costs, which many customers do nat have. n674T hird, neighbors could ob-
ject to gpplications for new wdls, which could lead tolitigation and additiona paperwork that could take monthsor
years to resolve before construction can begin. n675 Fourth, if potentia buyers are required to purchase waer rights, the
price pe acre-foot could incresse, which could cregte affordable housing issues. n676 Ffth, an increase in the vadue of
water rights could lead to an increase in agriculture-to-urban transfers and could pose additiond problems to agricul -
turd communities. n677

T here have been some twenty years of unsuccessful atempts to amend theexception in previous legislaive ses
sions. n678 Most recently, a 2004 hill (S.B. 89) would have given the gate engineer the authority to deny domestic well
permits in arees where wat er supplies are strained, but the proposition ran into stiff opposition from deve opers and the
red estaeindustry. n679 Althoughthe bill passed the senae, it died in conference committee after the house amended
it. n680 In 2006, thestate engineer promulgated new regul aions that limit new domestic wels to one acre-foot per year
and provide for the declaration of domestic well management areas. n681 The New Mexico Homebuilders Assodiation
opposed some of the prior legislation, but supported the new regul aions. n682

2. Devdopment on Land W here the Appurtenant Water Rights Have Been Severed

T here have been some instances in New Mexico where subdivision devel opers have purchased land where the appurt e
nant water rights have been severed and then used domestic wdls to provide weter to new housing deve opments. n683
One state senator, Carlos Cisneros (D-N.M.), who introduced S.B. 89in 2004, has gated that this isacommon practice
that dlows deve opers to regp a profit a the public's expense. n684 In addition, the state engineer has indicated that
depletions due to domestic wells across the state are creating a debt to legitimate water right owners that will continue
[*223] to increaseinto the future, N685 while other reports indicae that about athird of existing wdls have inadequate
water columns upon initid construction. n686

Some experts believe that New Mexico's regulatory framework encourages the use of domestic wells, which they
bdieve can lead to wdl interference, frustration of conjunctive management plans regarding ground and surface water,
and interference with long-term water management plans. n687 Another concern is that severd agui fers in New Mexico
are being mined pursuant to depletion schedul es adopted by thestate engineer, and the use of domestic wdls may hin-
der his ability to manage depl etion through regulation of pumping leve's and control over new appropriations. n688

Conversdy, some proponents of domestic wdls mantainthat groundwater modeing of locd, regiond, and state
wide water systems implies that water supply services are fully sustainable in properly constructed domestic wdls. n689
In ther opinion, improper wel construction - not domestic well interference - is the primary reason for most instances
where domestic wells have created problems. n690 This hasled some to concude that the best way to address domestic
well impacts isto improve wel construction, testing, and certifi cation standards for domestic wels rather than through
methods tha limit new domestic wells. n691

Proponents dso maintainthat domestic wel use represents the smalest caegory of the mgor categories of water
use in New Mexico and has the least impact upon water resources and interrd aed streams. n692 They aso bdieve that
atempts to limit domestic we | use would prompt domestic well users to usethe public supgdy, which would not reduce
water consumption. n693 Given that domestic wdls support deve opment and growth, some proponents bdieve tha
New Mexico's practice of granting domestic well permits without administrative review encour ages positive economic
activity and is compatible with the view that domestic water isa basic human right. n694

G. Oregon
1. Land-Use Laws Restricting Devedlopment in Rurd Arees

Oregon's chalenges regarding exempt wells pertain in part to satewide land-use standards, or "gods,” that cregte urban
growth boundaries to [*224] contain development incities and limit development inrurd aress. n695 Thishas led to



resi stance among property rights advocates and rurd land owners who oppose land-use standards as they are gpplied to
them individudly. n696 In 2004, Oregon voters passed Balot Measure 37, which required public entities to pay just
compensation to privae land owners if the public agency enacted or enforced new land-use regulaions that restricted
the use of private red propety and reduced the far mark et vaue of the property. n697 If the public entity faled to pay
compensation, afected landowners could obtain "Measure 37" waivers that dlow them to disregard the regul ation and
deveop their land as permitted a the time they acquired the property. n698

Following the passage of Measure 37, the bulk of requested waivers sought gpprova to build |low-density, large-l ot
subdivisions on farm and forest land outside of urban growth boundari es where zoning laws and other regulaions would
have otherwise prevented devdopment. n699 Moreover, many of these subdivisions proposed using exempt wdlsin-
steed of community water systems, n700 and some reports indicated that approving dl Measure 37 waiver requests
would have resulted in over 126,000 exempt wellsinrurd aress, n701 including 7500 to 10,000 wedlsin theWillamette
River Basin. n702 Thisled to concerns that an increase in exempt wdl use would deplete groundweter supplies and
impact water rights. n703

In response to these concerns, Oregon voters gpproved Balot Messure 49 in 2007, which modfied Measure 37 to
limit the number of homes landowners could build onther land as compensation for land-use [*225] regulaions. n704
T hismeasure gave landowners impacted by land-use regul aions the option of 1) building up to three homes under an
"express' option, 2) constructing up to ten homes by documenting how much |and-use lawvs have reduced their prop-
erty's vdue, and 3) completing aMessure 37 project (athirty-to forty-lot subdivision) by proving tha they have spent
enough money and completed enough work to have avested right to finish the devel opment. n705 After the passage of
Messure 49, the state gave damants ninety days to sdect an option and those that dd not lost their chance to devd op
their property. n706

Reports indicae tha Messure 49 has reduced the number of new homes that have been proposed in rurd areas and
the Oregon Department of Land Conserv ation and Deve opment has reported that most landowners are now pursuing
smdl devel opments of one to three homes. n707 A similar report from Portland State University found that the esti-
mated number of new houses and potentid new exempt wells that could be built inrurd aress has declined to 13,000
under Measure 49. n708 However, itis unikdy tha Measure 49's passage will end the politica tug of war concerning
rurd growth in Oregon, and some reports indicate that opponents of Measure 49 are organizing a grassroots effort to
reped the messure, N709 which could increase the number of subdivisions and homes tha would rdy upon exempt
wells instead of community weater systems.

Most recently, ahbill has been introduced in the Oregon House that would reduce the exemption for single or group
domestic purposes from 15,000 gpd to 1000 gpd n710T he bill would aso exempt single or group domestic uses na
exceeding 15,000 gpd "if any of the ground water use for domestic purposes commenced prior to the [bill's] effective
date ... or if the useisin replacement of a ground water use for domestic purposes tha commenced in whole or in part
prior to the [bill's] effective date." n711

H. Washington
1. Use of "Six Pack" Group Domestic Wdlsin Subdivisions

W hen the W ashington | egislature enacted its groundwater exemption in 1945, it dd soto save gppropriators and the
Depatment of Ecology (Ecology) the time and expense of permitting smdl withdrawd s that would not significantly
impair the state's water supply or exiging water rights. n712 [*226] However, since that time, land deve opers have
used the exemption's "sing e or group domestic uses' dause to supply water to subdivision devd opments rather than
acquiring apermit to creste awater system for their deved opments. n713 In these instances, deve opers will drill an ex-
empt wel on each individuad lot in asubdivision, or creste "group B" or "six pack" wells by drilling a singe exempt
wdl to serve six homes n714 In some cases, developers will connect "six pack" welsto each other to creste an "ex-
empt" water system without ever obtaining a permit. n715 Although each individua wdl withdraws lessthan 5000 gpd,
the collective withdrawa from these wels oft en exceeds the 5000 gpd limit.

In 2002, the Supreme Court of Washington addressed thisissue in State v. Campbdl & Gwinn, L.L.C. (Campbdl)
n716 when it hddthat a group of commonly-owned lots only qudified for atotd group domestic use of 5000 gpd under
the exemption. n717 In Campbd|, Ecology sued a deve oper who had proposed providing water to a subd vision by
instaling indvidud exempt wedlsthat would collectively withdrew more than 5000 gpd. n718 T hestate damed tha
the devd opment could not cumulatively withdraw more than 5000 galons of water per day without a permit regardliess
of whether each individud wel withdrew less than 5000 gpd. n719 T he court sded with Ecology, reasoning that the



legislature did not "contempl ate use of the exemption as adevice to circumvent statutory review of permit applications,”
n720 and that the "deve oper of a subdivision is necessarily, planning for adequate wa er for group uses, rether than a
single use, and accordingly is entitled to only one 5000 gpd exemption for the project.” n721 The court dso rgected the
deve oper's argument that the exemption applied because individua homeowners would eventudly use the wdls stat-
ing "whether the exemption applies must be determined with regard to who is planning the construction of wels ... be-
cause the permit process ... must be determined prior to construction of wells." n722

Despite providing some guidance regarding the exemption, Campbell raises new questions induding how does one
determine whether asingle lot is part of a group domestic use, when can anew subdivision within previously subdi-
vided land qualify for a group domestic exemption, and how large must a parcd be for a new subdivision of that parce
to qudify for anew group domestic exemption? n723 This uncertainty has resulted in separate efforts in two counties to
speci fy how the exemption will apply to subdivisions

[*227] Thefirst is astatutory pilot program in Whitman County. T he program alows dustered residentid devel-
opments with ten or more residences and popul aion densities of one resident or less per ten acres to use up to 1200 gpd
of groundw ater for each residence without obta ning a permit. n724 T he program a so requires Ecology to report bien-
nudly to thelegislaure through 2016 regarding the water used under the program and its impact on water resources in
the county, and no new right may be established for a dustered devel opment where the first residentid use of water for
the devd opment begins after December 31, 2015. n725T he legislaure created the program in 2003 to dlow for devel-
opment because Whitman County is predominatey rurd and has some of Washington's strictest agricultura land-
protection ordinances, thereby making it difficult for deve opers to obtain waer permits. n726

T he second effort stems from a petition that a private organization cdled Aqua Permanente filed with Ecology re-
garding exempt wdl usein Kittitas County, an arealocated in the YakimaBasin that is experiencing alarge amount of
growth. n727 T he petition asked Ecology to impose amoratorium on new exempt wdlsin the upper portion of the
County until more information becomes known about the effects of such wdls on senior water rights and stream flows.
n728 Washington law dlows any party to petition any state agency, such as Ecology, to adopt rulemaking procedures,
n729 and authorizes Ecology to withdraw waters from additiond gppropriaions if sufficient information is "lacking to
dlow for the making of sound decisions.” n730 In its petition, Aqua Permanente requested the moratorium because ex-
empt wels had become "the most common method of obtaining water in Kittitas County" and water users were "poten-
tidly threatened by the continued drilling of permit-exempt we ls without knowledge of water resources." n731

[*228] Instead of imposing a moratorium, Ecology and Kittitas Courty crested a memorandum of agreement
(MOA) tha provides for a comprehensiv e groundwater study that will provide the basisfor the deved opment of long-
term strategies regarding the use of groundwater and exempt wdls in the upper portion of the county. n732 The MOA
aso institutes a number of interim messures, induding a messure that restricts new residentid deve opments in the up-
per portion of the county to only one 5000 gpd groundwater exemption regardless of acreage or the number of wells,
and requires devdopers to warn prospective purchasers that their water supply may be curtailed. n733 Further, dl new
deved opment applications would show tha the subdivison's residentiad and outdoor use will not exceed 5000 gpd, and
the County would consider the environmenta consequences of dl "agpplications for division of land" under the State
Environmentd Policy Act (SEPA). n734 Lastly, Kittitas County would require water meters for dl new residentia con-
nections. n735

However, as of December 2009, Ecology has been unable to gain acommitment from Kittitas Courty that itis will-
ing to move forward with the MOA. n736T he county is concerned tha the proposed rule would hinder devel opment,
while aso raising the posshility tha Ecology may not have authority to limit exempt water usage. n737 Asaresult,
Ecology issued an emergency rulein July 2009 tha doses upper Kittitas County to dl new groundwater withdrawas,
induding exempt wels, unless a proposed depletion will be fully mitigated by acquiring an existing weter right from the
same source. 738 Ecology has dso launched awater exchange and an [*229] associ ated website designed to hdp
groundwater users identify mitigation water for their projects. n739

Notwithstanding the emergency rule, the parties resumed negotiations in Juy 2009 and are still working to adopt a
permanent rule to co-manage groundwat er in upper Kittitas County until more is known about aguifer conditions there
n740 A study designed to gain a better understanding of the connection between groundwater and surface weter in the
areawill be funded by Washington and will commence soon. n741 During thestudy period, Ecology has proposed lim-
iting groundwater withdrawd s to "certan locations and reduced water volumes'; requiring metering of water use, in-
cuding exempt wels; and requiring "notice to prospective property buyers of potentid water shortages.” n742



Ecology aso took smilar stepsin theLower and Upper Skagit Water Resources Inventory Areas (WRIAS) when it
created arule tha established instream flow requirements for the WRIAS, dosed certain subbasins, and required that
"d| gppropriations in each Upper Skagit tributary subbasin... are to be from ground water sources only and are cumula
tivdy limited to a maximum average consumptive daily use of 25,851 gdlons per day in each tributary basin." n743
However, the rule dlows for groundwater gppropri aions, induding exempt wells, which are not subject to dosures and
instream flow requirements. T hese appropriations must meet the following conditions. 1) the proposed use isnoncon-
sumptive 2) thewater use qudifi es for cartain, specified resarvaions; 3) the goplicant "dects to submit ascientificdly
sound mitigation plan" that Ecology gpproves; and 4) the proposed use "will not impair senior water rights or withdraw
water from alegdly dosed basin." n744

[*230] Applicants mug dso demondrate that 1) "there are no other public water systems inthe same proposed re-
tal service aeathat can provide timey and reasonable water service"; 2) the proposed withdrawvd "can be managed to
avoid imparment" tothe rul€s instream flow requirements; and 3) the applicant's "water needs will be met when water
useis curtaled.” n745 Inaddition, "dl future surface and ground water gppropriaions shal be measured through instel-
lation and ma ntenance of gppropriat e mesasuring device(s) (wat er source meters), except for permit exempt uses serving
asingle residence" and any authorization for new beneficid uses must require timedines that show "reasonabl e progress
and due diligence." n746

2. Whether Washington's Stock Watering Exemption Is Limited or Unlimited

W ashington's exemption does nat require a permit for stock watering purposes and does not explicitly impose alimit
on thisuse. n747T his has crested confli cting interpretations among various state agencies and the public. n748 Origi-
ndly, Ecology had determined tha theexemption was limited to 5000 gpd because the first proviso of the exemption
states that it can require an exempt wel user to provide information regarding any such "smal withdrawd," while the
second proviso dlows exempt users to obtain certificates for exempt uses not exceeding 5000 gpd. n749 Further, the
state's Polluion Control Hearings Board reeched a similar conclusion in a 2001 case. n750 However, in 2005, the
Washington atorney generd issued a nonbinding opinion that the exemption was unlimited because stock wetering is
the only unquantified use and the exemption's plain language does not require alimit. N"751 Shortly thereafter, Ecol ogy
changed its interpretation to conform to the atorney generd's opinion. n752

Some commentators have criticized the atorney generd's opinion and have argued that the exemption should bein-
terpreted or amended to limit exempt stock watering use to 5000 gpd n753 In patticular, these commentators believe
thet thisnew interpretation is incorrect because the historicd [*231] circumstances and the context of the entire ex-
emption and the Ground Waer Code support alimited interpretation of the stock watering exemption. n754

Critics have dso argued that the opinionwill adlow for large amounts of unregulated water consumption. n755 Spe-
c ficdly, when the exemption was enacted in 1945, the average family farm used 1500 gpd or less. n756 Snce tha
time, large-scde farming operations have replaced many of the smdl family farms and have increased the usage of con-
centrated livestock operations. n757 More faming operations have d so shifted from sheep to cattle, which consume
more water. n758 T hishas resulted inan increase in the amount of water that livestock operations use, with some critics
cdaming that somestock watering usage can amount to 45,000 gpd. n759 Inturn, thishad led to some concern tha an
unlimited stock watering exemption could directly impact esstern Washington communities that are dependent upon
groundwater and could undermine the purposes of the state's groundwater code, which am to protect senior water rights
and manage groundw aer in a susta nable manner. n760

There is dso some debate as to whether the phrase "stockwatering purposes” dlows for dl water use associat ed
with operating afeedlot (e.g., irrigation and dust control) or if it only pertains to providing drinking water to livestock.
n761 In 2008, a feedlot operator proposed using an exempt wel to provide water for dl uses essociated with the opera
tion of afeedlot that would contain 30,000 head of cattle and require 480 acre-feet per year. n762 Ecology ruled that the
operation could only use the gock watering exemption to provide drinking water to the cattle and that ather uses, such
as dust control, the deaning of barns, and irrigation, areindustrid uses that are limited to 5000 gpd under the exemp-
tion. n763 Ecology reasoned tha the plan language of the exemption indicates that it only pertains to drinking water
because it uses theterm "stockwatering purposes” instead of "stockwatering and rd ated purposes.” n764 Ecology dso
ressoned that the term "stockwatering” only refers to the watering of stock and that the term "purposes” refers to the
potentid use of water for different types of livestock (chickens, pigs, sheep, €tc.). n765

Severd agriculturd groups have disagreed with the ruling and have asked the governor to repudiate Ecology's
stance, stating tha limiting the [*232] exemptionis na needed because dairy cow numbers in the state have remaned



stagnant, while beef cattle numbers are on the decline. n766 T hey have dso expressed concern that limiting the exemp-
tion will harm the state's cattle industry, and have cited the 2005 atorney generd's opinion as proof tha the stock water-
ing exemption should not be limited. n767

Theissue gppears likdy to be headed to the Legislature. In December 2008, Ecology sent aletter to Washington
lawmakers asking them to darify the exemption and stating itsposition that "stockwatering purposes” should be inter-
preted to exdude uses other than those needed to water livestock. n768

V. Rdative Cods and Benefits of Monitoring WdlsThat Are Currently Exempt

As exempt we|s become more prominent and water supplies become more strained throughout theWest, the cdls to
monitor such wdlsincresse. ThisPart will discussthe possiblemethods of monitoring exempt wdl usage and the costs
and benefits of each gpproach. However, it isimportant to notethat the costs and benefits associa ed with monitoring
existing exempt wdls are not essily quantified and are likdy to vary widdy from stete to date due to the variety of di-
mates and water supplies tha exist anong the western states, as well as the differing number of exempt wels that are
found in each state. For this reason, thisPart will discussthese costs and benefits in generd rather than speci fic terms.

A. Requiring Metering for Existing Exempt Wedls

Themost obvious way to monitor existing exempt well usage would be toinstdl meters on each individud wel. The
principd benefit of this approach is tha it would give water managers accurate information regarding water use paterns
in-basin, n769 which would hdp them creste accurate water budgets, review new gppropri aion reguests, and ensure
that exempt wdls do nat exceed the exemption limit. In addition, itislikdy that meters will provide exempt wdl users
with an incentive to ensure that they do not pump more than the alowable amount.

However, states should consider the following when determining whether to require meters for existing exempt
wdls. Frst, the costs associated withinstaling a meter on every existing exempt wdl within astate could be signifi-
cant, especidly in those states with alarge number of wdls. n770 Instdling meters on existing wells dso raises ques-
tions astowho [*233] will pay for this cost. If a state atempts to require well owners to inddl meters, such an action
could generate a significant amount of public resistance from wel owners who may object to the cost, view meters as a
restriction on their water use, or fear tha meters could provide the state with the means of requiring them to pay afee
for their use. On the other hand, states may na have sufficient funds to meter each existing exempt well themsdves and
the voting public may not support efforts to raise taxes or substantiad increases in fees to pay for metering.

Second, the administrative costs of locating and metering each exempt well would be sgnificant, especidly in
states where the location and number of wells are unknown. n771 Some hydrologistsin New Mexico have estimated
that metering and reporting costs for 6000 exempt wels would cost $ 700 per well or dbout $4 million per year. n772
Although these costs are likdy tovary from state to state, the metering and reporting costs for tens or hundreds of thou-
sands of wells would be substantiad, which may mean that the monitoring and inspection of exempt wels could be rare
if administrative resources are limited. n773

Third, some hydrologigs have argued that it is possible tha metering exempt wels would not reduce weter use be-
cause most exempt wel users use far 1ess than the various state exemptions dlow and metering would not providethem
with an incentive to useless. n774 Estimates regarding exempt well use vary, but some experts maintan that the aver-
age exempt domestic wel uses seventy-nine gpd per person or 0.27 acre-feet per year for athree-person household n775
- wdl beow the maximum amounts of most western exemptions, which can dlow over 10,000 gpd or 14.5 acre-feet per
year. 776 In sum, if most exempt well users are not pumping the maximum, it isunlikdy that ameter will prompt
them to pump less.

Fourth, only afew states, such as Nebraska, Oregon, and Washington, expressly dlow states toinstdl meters n777
and it isundear whether most states have the statutory or regulatory authority toinstal meters on existing exempt
wdls. Moreover, in same staes, such as Idaho, exemptionsmay specificadly state that exempt wels are not subject to
metering or monitoring requirements. n778

However, notwithstanding these concerns, it would beless expensive for states to only require meters in aress
where exempt wdls pose a particular problem, as W ashington has done in Kittitas Courty. n779 Although this gpproach
would still require significant costs, it would not be as [*234] expensive or administraively chalenging as metering dl
existing wels on a statewide basis. States could aso offset the costs of managing the data that meters would provide



through smdl fee increases, and could use financid or tax incentives to lessen politicd opposition tolegislation or regu-
lation that would require exempt wells owners to pay for the costs of instdling meters.

B. Requiring Sdf-Reporting for Existing Exempt Wdls

States can d'so mornitor existing exempt wells by requiring well users to voluntarily report the anount of water their
exempt wdls' use The principd benefit of this method isthat it would cost significantly less than state-required meter-
ing because it would place the reporting burden upon each individua well user, thereby dleviating the state of the need
to police and inspect each individud meter.

However, some reports indicate that sdf-reported well datais unrdiable and biased. n780 For example, the Na
tiona Academy of Sciences has report ed that forty percent of water right holders are noncompliant when reporting their
usage, which would deva ue sdf-reporting as an effective way of monitoring exempt wel use. n781 Even if sdf-
reporting does provide accurate informeation, some experts have hypothesized tha the cost of "accepting, collating,
checking, storing, andyzing, and reporting volurteered data from well owners seems high when placed against itsuse-
fulness," regardless of how minimd. n782 Some observers dso bdieve tha most users will likdy get very little benefit
from reporting their groundwater usage, which means that they could beless willing toinvest in thetechnology or time
needed to properly monitor their wells. n783

Neverthdess, sdf-reporting would be ardaivey inexpensive monitoring method as compared with metering and
would provide water managers with a least someinformation regarding exempt well use, even if it isnot completdy
accurate. Given tha most exempt well users use less water than most exemptions dlow, n784it is dso possiblethat
users would not have an incentive to intentiondly providemisleading information regarding their use Moreover, states
could encourage paticipaion by providing incentives for wel owners to report their usage

[*235]
C. Infrared Aerid Photogrephy

Most western states have exemptions tha dlow users toirrigate alimited amount of acreege, usudly around one to
three ecres, for what are typicdly noncommercid purposes. n785 One way for water resour ce managers to monitor this
use would be to compare well logs and other dready existing information about exempt well locations with infrared
agrid photographs to determine whether exempt wel users are irrigating an excessive amount of acreage, or if they are
using the water for nonexempt purposes. n786

The principd benefit of infrared aerid photography is that thistechnology is dready available and in use, and
would not reguire the devd opment of new technology or the cooperation of well users. For example, inareport on the
impacts of exempt wells in Montana, thestateds Water Management Bureau estimated the number of acres irrigated and
the net consumption per household of exempt wdl users by evaduating infrared aerid photographs for |ots associated
with exempt wels intheBitterroot, Heena, and Gdlatin Valeys. n787 TheBureau utilized geographic information
specidists who "ddinested irrigated portions of sdect ed properties assodi ated with exempt wells by randomly sdlecting
100 exempt wels from each basin." n788 Further, theBureau determined that this method yid ded a "representative
vaue for predicting overdl consumption from future exempt wdl use." n789

Although water managers could not use this datato cdculate indoor uses, someexperts mantan tha the consump-
tive impact of exempt wells depends in large pat upon how much outdoor irrigation the wdlsentail. n790 This belief
is based upon the perception that indoor uses tend to return a higher percentage of water to an aqui fer, while the outdoor
irrigation of lawns, gardens, and other uses result inthe consumption of water through evapotranspiration by vegetation.
n791 As opposed tc meters, which only provide daa on the anount of water pumped, determining how many acres an
exempt wdl irrigates by using aerid photography could provide water managers with a better understanding of awdl's
consumptive impact.

However, like other monitoring techniques, usinginfrared aerid photography to monitor existing exempt wdlswill
require some administrative costs. Someone will need to review and interpret the data and determine the location and
ownership of exempt wdls by reviewing wel logsand property records. In addition, water managers will aso need to
[*236] determine whether an irrigated tract of land receves water from sources in addition to exempt wdls in order to
properly determine whether an exempt wel's irrigated acreegeis excessive. Of course, these costs could be offset by
assessing fees on exempt well users or reduced by using the data to monitor existing wel use in aress of concern, such
as concentrated subdivision growth inadosed basin. Further, sporadic usage of this datato enforce acreage limits could



provide a suffi cient incentive for exempt well users to ensure that their exempt well usage conforms to established lim-
its.

D. Landsat Therma Band Date

In addition to providing ground cover images, the current Landsat satdlite contains atherma infrared sensor (TIRS)
with along waveband that provides datatha water managers use to compute evapotranspiration, messure consumptive
groundwater use, and manage the impact of groundwater pumping on thewaer table end natura vegetation. n792 It is
possi ble to monitor and measure outside consumptive use from exempt wels using aTIRS on athirty-meter scdeif 1)
the location of the wdls is known, 2) thesource of water or irrigation is known (surface or groundweter), 3) exempt
wd s are the sole water supply for aknown area, and 4) there is a sufficient number of cold-free days during the grow-
ing season. n793

Ifdl of the dbove conditions are satisfied, this data could provide water managers with a means of cacul aing the
outdoor consumptive use of exempt wells without insta ling meters or hardware or rdying upon sdf-reported data. Al-
though this approach would not enable monitoring of the specific outdoor use of an individud exempt well, it could be
potentidly useful for monitoring outdoor usein"exempt" subdivisions or other areas with large numbers of wels, and
could characteri ze any problems or abuses, which water resources managers could address with more speci fic means.
Further, thermd datawould likey provide a more accur ate picture of outside groundwater consumption than aerid sur-
veys and ground images, and could entail substantid cost savings as oppaosed to on-the-ground monitoring methods.
n794

However, there are a number of practica and technica chdlenges and costs involved in using Landsat therma data
that could outwe gh the vd ue of the dataiit provides Frst, thisdatawould be subject to many of the same administra
tive costs assodiaed with other methods namdy locating exempt wells, interpreting and collecting data, and determin-
ing whether an exempt wdl is thesole water supply. Second, determining the type of irrigation [*237] water used
could add an additiona administrative burden. Third, it would not be ableto provide information regarding an exempt
wdl's totd consumption because it can only provide daa regarding outdoor use. Fourth, the current Landsat satellites 5
and 7, withtheTIRS, are functioning well-beyond their design life, and the timing of a replacement is not yet certain,
which makes the future viability of this approach problematic. 795 In any event, it should be naed tha more informa
tion isneeded to determine whether using Landsat datato monitor existing exempt wdlsispracticd.

E. Monitoring, Testing and Assessing Exempt Wdl Water Qudity

The quaity and safety of water from domestic wdls are generaly not regulated by the states or by the federd govern-
ment. n796 Since contaminants can use exempt wels as conduits to enter aquifers and other water supplies, there are
significant benefits associated with the long-term monitoring, testing, and assessment of domestic wels with respect to
water qudity. n797

Any such monitoring would require adequate information regarding the number and location of exempt wells found
within a state. Also, the adminidrative costs associated with locating, monitoring, testing, and assessing the water quel -
ity of hundreds and thousands of exempt wells could be substantid. However, states could limit these costs by targeting
their monitoring efforts in speci fic areas where 1) "concent rations of speci fic contaminants are highest in rdaion to
human-hed th benchmarks" and 2) "high proportions of the populaion depend on [exempt] domestic wels." n798 For
example, the lllinois StateWaer Survey recently worked with loca counties to test 160 wdls & the request of owners
in athree-county area experiencing high levels of arsenic. 799

Moreover, instead of conducting on-site testing, states could provide free or inexpensiv e testing services for exempt
wd | owners. Such services would provide states with a better understanding of exempt well water qudity, and states
could educate well owners by providing them with reports and advice on how they can enhance the water quaity of
their wels. States could dso reduce administrative costs associated with such services by limiting them to thosearess of
the state experiencing wat er qudity problems. n800

VI. Potentid Approaches to Mitigate the Adverse Impacts of Exempt Wdls

Perhgps the most disputed aspect of exempt wells is how and whether to mitigate their impacts. Ingenerd, it appears
that wel-defined approaches [*238] that address specific problems in those aress of a state where such wells are creet-
ing problems are generelly more politicdly and administrativey feasible than broad efforts that have statewide goplica
tions. However, the speci fic steps that states should take to mitigate the adverse impacts of exempt wells will depend



upon the individua conditionsand laws of each state, and "one size fits dl" gpproaches will likey beineffective. This
Part discusses possiblemethods of mitigating the impacts of exempt wells and categorizes these gpoproaches as being
generdly 1) infeasible, n801 2) feasible with respect to new exempt wels, n802 and 3) feasible with respect to both
existing and new exempt wels. n803

It is important to note that these categorizations are based upon whether a given gpproach would generdly be fessi-
ble for most WSWC member states, and isnot meant to imply tha these gpproaches will necessarily be fessible or in-
fessible for every stae. Furthermore, the purpose of this Part isto promote further discussion regarding the possible
steps that states can take to mitigate exempt wdl impacts, and does not endorse any approaches with respect to any in-
dividud WSWC member state

A. Gengdly Infeasible Approaches

1. Grandfather Existing Exempt Wdlsand Reped or Dramaticadly Reduce the Exemptions for New Exempt Wdls
on a Statewide Basis

Many observers have proposed grandfathering existing exempt wdls and repeding or dramaticdly reducing exemp-
tions for new wels. n804 T he principd ressoning for this gpproach is that exemptions are "loopholes” tha shoud be
diminated so that water resource administrators have the authority to ensure that such uses will not impair water quel-
ity, exiging water rights, surface flows, and habitats. n805 Although this approach would address a number of adverse
impacts associaed with exempt wdls (unregulated growth, infringement on water rights, proliferaion of wels, ec.), it
is unlikdy tha mog western states would be able to impement this approach or manage its consequences.

First, there appears to be significant public resistance to atempts to reped or dramaticaly reduce exemptions on a
statewide basis, and many statesmay lack the politica capitd needed to implement this gpproach. Recent and unsuc-
cessful atempts in Montana and New Mexico to modify their exemptions indicate that current efforts to modify exemp-
tions will likdy be met with significant politicd resistance. n806 Part of this resistance gopears to stem from agenerd
bdief anong portions of the Western population that the ability to access groundwat e supplies for domestic [*239]
purposes without a permit is an essentid individua property right that isneeded for economic devel opment. n807 An-
other component of this resistance may be aresult of the recent population growth in theWest, especidly in dosed ba
sins where deve opers and landowners have begun using exempt wells to suppy water to subdvisions n808 Given the
new demand for devel opment in these basins, repeding the exemption could generate a significant amount of resistance
from thered estate industry and devel opers beceuse it would require them to acquire water rights and submit to permit-
ting processes, which could increase the costs of devel opment.

Second, thisapproach could create an unmanagesble number of groundw aer permits for state agencies to process
and administer by requiring permits for al new smal groundwater uses. In particular, a substantia increase in permits
would require more space to store paper and dectronic files, more equipment, and larger staffs, al of which would re-
quire additiona funding that many states may not have. n809 For example, as mentioned previously, Idaho's Depart-
ment of Water Resources (IDWR) currently processes about 400 applications per year for new water rights and would
need to process about 4500 new water rights gpplications ennudly if its exemption were repeded. n810 Moreover, if an
exemption is removed, thoseseeking to drill new wells in dosed basins would need to acquire existing water rights,
which could increase the number of transfer gopplications that a state receives. n811 However, it is important to note that
the number of exempt wells that are currently instdled would not necessarily equd the number of permit gpplications
that would result if an exemption is repeded, and the number of applications may decrease. In paticular, developers
who instal exempt wellsin subdivisions to circumvent the permitting process would theoreticdly instal community
water systems once the exemption is removed, thereby lowering the number of smadl groundwater wels drilled in a
given yea.

Third, revoking or dramaticaly reducing an exemption on a statewide basis would likdy incresse the cost of devel-
opment in rurd areas and dosed basins because landowners and deve opers would have to obtain permitsor purchase
existing water rights todrill new wels In dosed basins experiencing growth, existing home prices could increase due
to the higher costs associaed with new deve opment (e.g., acquiring water rights and constructing community water
systems). T his could make affordable housing a problem or discourage growth. On the other hand, repeding an exemp-
tion could have the opposite effect in cdosed basins or rurd aress that are not experiencing growth. If agiven areais not
growing or decreasing in population, the added costs of acquiring water rights for new deve opment could slow growth
and decresse property vaues, which could give landowners an incentive to oppose efforts to reped an exemption.



[*240] Fourth, withou the exemption those seeking to irstdl new wdlsin dosed basinswould need to purchase
water rights, which could lead to anincrease in demand for existing water rights and a corresponding increase in the
vaue of such rights. In turn, faamers and other irrigators who own existing water rights may be more likdy to sdl ther
rights to deve opers if ther rights increase in va ue, thereby leading to a possble rise in agriculture-to-urban transfers.
In extreme cases, alarge number of transfers could theoreticdly lessen agriculture production, damage agriculturd
economies, decrease the number of smdl family farms, and thresten environmentd vaues. n812

Fifth, some hydrol ogists have theorized tha repeding an exemption will not curtail water use and may actudly in-
crease water demand and draw down water supplies. n813 In particular, new users who would otherwise have rdied
upon exempt wels may rdy instead upon public water supplies, which often draw ther water from the same regiond
aqui fers. n814 If the new users' per capita usage is the same as it otherwi se would have been, there would be no curtail-
ment in overdl consumption n815 On the ather hand, if their consumption is greater, the overd! net consumption of
water supplies could increase. n816

Sixth, repeding an exemption may not have any impact on existing, grandfathered wells, which would continue to
pump water outside of the priority system. However, as discussed earlier, states may want to consider repeding the ex-
emption with respect to prospective uses in those areas where exempt we s have become problematic, or with respect to
catan abuses of their exemptions. n817

2. Reduce Flow Rates and VolumeWithdrawd s for Existing Exempt Wdls

It dso gopears that it would be infessible to lower volume withdrawa s with respect to existing exempt wdls. Although
usage varies, some reports indicate that most househol ds use | ess than one acre-foot per year, or less than 900 gpd. n818
Every western statds exemption dlows more than this amount, with some states alowing over 10,000 gpd n819 How-
ever, most exempt users dready gopear to withdraw less than the gatutory limit, which means that reducing an exemp-
tion's volume limit will likdy not have a significant impact upon exempt withdrawds. For example, IDWR reports that
"reducing the daily volume on theexemption would na save water or protect the resource from contamination [be-
cause] most users don't gpproach anything dose to [the stat€slimit of] 13,000 gpd." n820 Likewise, some [*241] hy-
drologists in New Mexico have reported that most domestic users use only one-tenth of the sta€'s three acre-feat per
year withdrava amount, and consume even |ess, which means that reducing the limit will ony have amodest hydro-
logic effect. n821

It is dsouncertan as to whether most states would have the legd authority to reduce volume withdrawa limitsfor
existing wells, and such an effort may constitute an uncompensated taking. In some states, such as Kansas, Nevada,
Oregon, and Washington, n822 exempt wells could have a protectable interest or are considered to be equd to a permit-
ted right. Evenin states where the property status of exempt wels isless defined, it islikey that any effort to reduce
existing wdl volume limits would result in substantia amounts of litigation, which could be expensive or administra-
tivdy burdensome for state agencies to defend against.

Another factor tha may limit the effectiveness of this goproach is tha gates may not have suffi cient administrative
resources to locae existing exempt wells and enforce lower flow rates and volume withdrawa limits. Suchis the casein
Idaho, where IDWR reported that it "has few resources to enforce the exemption volume, whatever it is" n823 Addi-
tiondly, those exempt users who pump a the higher rates and would be impacted by a reduction inthe exemption limit,
could switch over to the pulic supply and resume consuming weter & their previous leves. n824

Please note, however, that limiting withdrawa volumes as they pertain to new uses may be a viable way of mitigat-
ing some of the adverse impacts associaed with exempt wells. Thisisdiscussed in greater detail beow. n825

3. Meering All Existing and New Exempt Welson aStaewide Basis

It gppears that most states do not have sufficient administrative resour ces to meter dl existing and new exempt wdls. In
particular, metering large numbers of wells will require significant administrative resources to locate existing wells and
to ensure compliance. Further, once meters are instdled, states would likdy need increased administrative resour ces to
process the data the meters generee.

Another complication is that the actud costs of instdling meters on every well could be prohibitive depending upon
the number of astate's exempt wells, and there are questions as to who would pay for the costs associated with meter-
ing. Many gaes may not have suffic ent funds to pay for metering themsdves. Meanwhile exempt well owners may
resist efforts tha would require them to pay for meters, even if the cost is minmad, because they may view meters as a



first step towards requiring them to pay for their use, or as away of restricting their use, without providing them any
[*242] red benefit in return. n826 Thismeans that efforts to make exempt wel owners pay for the costs associated
with metering could be met with sgnificant politicd opposition

Further, dthough somestates such as Nebraska and Washington dlow for the monitoring of existing exempt wells,
n827 most states do na expressly dlow for the metering of existing exempt wells. Consequently, it isuncertain as to
whether most WSWC member states have the legd authority to meter existing exempt wells

Nevethdess, as discussed in Pat VI.B.3, states may be able to require meters in specifi ¢ areas of concern or in
limited circumstances with respect to new wdls.

B. Gengdly Fessible Approaches for New Exempt Wdls

1. Limit theTypes of Devd opment an Exemption Covers

Perhgps the largest concern associ aed with exempt wells istha some devd opers use them to provide water for large,
concentrated subdivisions, thereby circumventing the prior appropriaion system and instaling large numbers of un-
regulated wells in concentrat ed areas. One possible way to mitigate the paentid adverse impacts associated with new
"exempt" subdivisions would be for states to modify their exemptions torestrict or prohibit the use of exempt wellsin
subdivisions. For example, T exas's exemption prevents the use of exempt wells in asubdivisionlocated within fifty
miles of an internationd border, or located within one hundred miles of an internaionad border and containing the mgor
portion of acity with a population of more than 250,000. n828 Moreover, the successful 2007 passage of Bdlot Mees-
ure 49 in Oregon, which had the effect of limiting "exempt" subdivisions showsthat this approach may be politicdly
feasible in some states. 829

It is important to note that this goproach would generate politica opposition and could limit growthin dosed basins
and rurd aress, but it would nat ban al exempt deve opment and individua landowners would still be able to use ex-
empt wdls. Further, states do not necessarily need to ban the use of exempt wdlsindl new subdivisions and may be
able to modify ther exemptions to focus on the mog problematic aspects associated with thistype of deve opment. In
paticular, they could prevent subdivisions of certain sizes from instaling exempt wells place limitations on the number
of exempt wdls tha adevedoper can instal inasubdivison, prohibit deve opers from instaling exempt wells onland
where the wa er rights have been severed and put to another use, n830 and place limitsonthe [*243] amount of water
an exempt subdivision can withdraw. Moreover, this goproach would still dlow for exempt wells to beinstdled and
would not generate the high number of permit gpplications that would result if a state were to reped its exemption en-
tirdy.

2. Modify the Subdivision Approva Processes

As previously noted, city and county governments generaly meke decisions to subdivideland, zone, and issue con-
struction permits. n831 However, in many cases, a subdvision may be gpproved without a determination asto whether
it will impair existing rightsor if there is sufficient water available n832 Although some gaes, such as Arizona, require
proof that suffici ent groundwater will be available for a proposed subdivision, n833 not dl states have such require-
ments. Moreover, instates such as Cdorado and New Mexico, county governments can gpprove subdivision permit
goplications notwithstanding an adverse recommendation from the state engineer or other revi ewing authority regarding
water availability. n834

One way to address the adverse impacts of exempt wel use in subdivisions would be for states to require city and
county governments to condition subdivision approva upon proof tha the subdivisionwill have an adequate water sup-
ply and that it will not impair water rights, water qudity, or surface flows, aquifers, or habitats. n835 T he typeof re-
quired proof could be a determination from a stae engineer or other rdevant state agency, but could aso be an unhiased
determination from a qudified third party cgpable of evduaing asubdivision's paentid impacts. If a subdivision faled
to saisfy the above criteria, it would be denied a permit regardless of whether it would rdy upon exempt wells or a
community water system.

States may dso want to restrict the ability of locd and county governments to gpprove subdivisionsover an adverse
recommendation. One example of this goproach is Arizonds "assured wat e requirement,” which requires a determina-
tion from the Director of the Arizona Depatment of Water Resources that a proposed subdivision will have an adequae

water supply before acity, town, or county can goprove a subdivision plat, and before the deve oper can sdl parcds.
n836



The principd benefit of this goproach is that it would dlow states to determine whether to dlow exempt wdls in
subdivisions without incurring the administrative costs of permitting each individua exempt wdl. For ingance, if a
proposed subdivision intends todrill one hundred exempt wels this goproach would only require state and locd agen-
cies to review the subdivision proposd as awhole ingdead of revi ewing one hundred separate exempt [*244] wel ep-
plications.

Admittedly, this approach would have some drawbacks. First, locd planning authorities may want to encourage
growth regardl ess of wat er supplies and may resist efforts to prevent them from approving subdivisionsthat would have
an adverse impact. Second, adding water supply requirements to the subdivision gpprova process could incresse the
time needed to process subdivision applications or creste increased administretive costs. However, while preventing
locd planning authorities from approving subdivisions over an adverse impact finding is preferabl g it is not an indis
pensible dement of this goproach. For example, even if the subdivision isapproved over a negative recommendation,
requiring an investigation into the impacts of a proposed subdivision would ill provide weter resources managers with
va uable information about how the devd opment will impact water rights, supgies, and qudity.

In regard to administrative costs, thesubdivision agpprova process likely occurs in most states regardless of whether
aproposad subdivision will rey upon exempt wells. Therefore, it ispossie that ensuring tha these processes evd uae
the possible impacts of "exempt" subdivisionswould nat be prohibitively burdensome, and would likey besignificantly
less burdensome than permitting each individud well withinan "exempt" subdivision

3. Restrict New Exempt Welsin Areas of Concern

Another method of mitigating the impacts of new exempt wells istorestrict or ben their usein basins or areas with
water availability problems. One way to do thiswould be to create management or controlled groundweter areas where
pemits and meters are required for any new groundwat er use. Additiondly, states could require certain distances be-
tween exempt wdls and surface waer sources or agui fers tha are susceptible to pumping n837 Oregon's exemption
uses asimilar process and dlows the saes Water Resources Commisson to designate critica groundwater areas for
certan reasons and alows the Commission to regulate exempt wells in designated aress. n838 Similarly, Washington
law gives its Depatment of Ecology the authority to withdraw water from agppropri aion in circumstances where it does
not have suffici ent information to make "sound decisions" n839 In addition, Ecology's &fforts in Kittitas County repre-
sent an exampl e of how states can regul ae exempt wells in aress of concern, without banning the exemption on a state-
wide basis or cregting an overwheming amount of permits. n840

It is important to note that this goproach could generate signi ficant opposition inthose areas where increased re-
strictions are proposed. [*245] However, since the restrictions would belocdized, itis aso possibletha the amount of
opposition would not besufficient to prevent states from implementing such messures.

4. Refine Exemptions to Allow for More Speci fic Applications

Thosestaes with broad definitions of domestic and stock watering uses or that dlow any bendfi cid use so long asthe
use does not exceed catan limits (e.g. Montana) n841 may be able to limit theimpact of new exempt wels by refining
their exemptions toindude more speci fic, limited goplications For example, states could redefine domestic useto in-
door purposes end reduce irrigated acreage parameters, which would lessen the amount of water that exempt wel users
would usetoirrigate lavns and outdoor uses. This could lessen impacts because indoor uses tend to return water while
outdoor uses tend to consume water due to evapotranspiration by plants. n842

5. Reduce Flow Rates and VolumeW ithdrawa s for New Exempt Wdls

As previously mentioned, reducing flow rates and volume withdrawa limits as applied to existing exempt wells may
not be feasible, but states may want to consider reducing their exemptions as applied to new wels While most indvid-
ud exempt wdl users may currently withdraw amounts of water that are far less than existing limits this may na &l-
ways be the case. Moreover, in states such asWashington, deve opers have used one exempt well to supply multiple
homes, inwhich case the combined use could equa avolume withdrawd limit. Given that the mgority of western states
gopear to have flow rat es and volume withdrawa limitstha exceed the needs of the average exempt well user, n843
reducing these limits to correspond with average use could be a prev entative measure that would dlow dates to limit
potentid new abuses.

However, atempts to reduce volume flow rates and withdrawd limits may na be politicaly fessiblei f the pro-
posed reduction is too drastic as gpplied on a statewide basis. As previously noted, in order to be politicdly feasible,



such reductions may need to be gpplied to new exempt welsin specifi ¢ areas of concern, as opposed to dl new wellsin
agiven stae ng844

6. Require Limits for Consumption Instead of Withdrawds for New Exempt Wdlls

The primary concern with exempt wells appears to re ae to the amount of water they consume - not the amount of wa
ter they withdraw and return [*246] for reuse. n845 T herefore, it is possble that aflat limit onthe amount of water an
exempt wdl consumes could be a more direct way of addressing the impacts of exempt wdls. n846 Moreover, afla
consumption limit would give users the flexibility to determine how they want to consume their water. n847 Since most
consumption isassociaed with outdoor use, it isdso possible tha gaes could use agrid photography or Landsat TIRS
daato monitor exempt wel consumptionin areas of concen. n848 As mentioned in Part VV.C-D of this Report, states
could use these methods to charact erize the extent of exempt well consumption in specific areas, and then implement
more speci fic measures to address overconsumption or other problems.

7. Ensure Proper Well Construction

One way to address the water qudity problems associated with exempt welsisto mandate stricter well construction
requirements or strengthen existing requirements. In paticular, states could require new exempt wells to have clay or
cement sed s around the casing above the water table or above the uppermost casing perforations. n849 States could dso
require abandoned wells to be properly decommissioned, 850 and mandate that exempt well owners have their wells
tested a the time of construction and submit proof that their wells are in conformance with well construction require-
ments.

Similaly, problems with water availability may be the result of well design and construction rather than agui fer
functions, and the proper construction of exempt wels could mitigate some water resour ce problems. n851 In some
cases, especi dly in subdivisionsthat rdy upon exempt wells, water availability problems can ariseif wels are placed
too dose together or if adevd oper uses cost cutting procedures tha make the wdl less effi cient. n852 States could en-
sure that exempt wells are properly constructed by adequatdy reviewing wel records and periodicdly testing wels to
ensure that they comply with we | construction and mai ntenance standards. |f awel does not comply, thestate could
finethe wdl owner for mantenance violations, orimpose sanctions against the well driller for construction violations.
Admittedly, this approach could entail significant administrative costs, but gates could reduce these costs by focusing
their efforts on those areas where improper construction poses the grestest thres.

[*247]
8. Improve Wdl Record Information

One way to address the lack of information associated with exempt wells isto enact better well record reporting re-
guirements with respect to new wells. In most Western states, exempt wels are subject to wdll drilling requirements and
wdl drillers typicdly mug file some type of record regarding the wel's location and capacity. n853 However, many
wd | records only contain generd information about awell's capacity, and it can be difficult to determine whether the
information the we |l driller provides isan estimate, a guess, oris based upon actua pumping. n854

States could use the following methods to address this problem. First, they could require well drillers to use a GPS
receiver to specify the precise location of an exempt well in awdl record. n855 Although thiswould nat indicate a
well's devation, the driller or someone dse could determine the evation by interpolaing the GPS location with ato-
pographicd map. n856

Second, states could require well drillers to provide aspecifi c measurement of the well's capacity rather than sim-
ply providing an estimae or a guess. n857 T hey could &lso require wel drillers to ind cate how long they pumped the
wd | to determine its capacity, "how the pumping rate was measured,” and a " measurement of the depth to water” at the
end of the pumping period. n858

Third, states could aso require devd opers who are using exempt wells for subdivisionsto provide more informa
tion regarding weter availability for their subdivisions. Forinstance, two hydrologistsin New Mexico have proposed the
following procedure for determining water availability for subdivisions: 1) "Drill andinstdl a properly-constructed"
exempt wdl; 2) "pump the wdl under controlled conditions a arate of 5 to 20 gpm for 24 hours"; 3) "collect water-
level recovery daa for three days after the end of pumping”; 4) cdculae the test's radius of influence and determinei f
additiona tests are needed for a"represent aive sample of the subdivided area; and 5) "drill and test as many wellsas



needed to cover the subdivision with afour-day radii of influence." n859 According to thismethod's creators, "one can
then interpret the recovery datato show the four-day trend (one pumping and three of recovery) of transmissivity-
dependent speci fi ¢ drawdown (feet per gpm/log cyde of time)," which can then be used to project water availability
trends for individud wells. n860 T hisinformation can then be superimposed on aregiona modd of the waer leve
trends that are generated by basdine wdls and expected growth for the subdivision area. n861

[*248] T hese gpproaches gppear to be inexpensive to implement because they would not require a substantid in-
vestment in new technology or infrastructure and would mostly require more effort on the pat of the wdl driller. n862
Although they would not provide information on the amount of water exempt wells consume, they could provide water
resources managers with a better understanding of the number and location of new exempt wells and ther cgpacities.
n863

9. Establish Priority for New Exempt Wdls for Nondomestic Purposes

Colorado, Kansas, Nevada, North Dakota, Oregon, Washington, and Wyoming dl have provisionstha dlow exempt
wells to obtain priority dates, and other states might consider incorporating new exempt wells into the priority system
for nondomestic purposes. n864 T his gpproach could theoreticdly resolve one of the principa concerns associated with
exempt wdls - tha older court-decreed water rights are curtailed in times of shortages while newer exempt wells con-
tinue pumping. N865 Moreover, states could use wel logsand other records tha are filed after the construction of an
exempt wdl to determineitspriority dates.

However, itis mog likdy that exempt domestic use should not be subject to priority date enforcement because
most western states have designated domestic use as the highest priority. This enables the loca or state agency in charge
of managing and enforcing groundwater rights to theoreticdly protect domestic wells against even the mog senior per-
mitted gppropriaors. n866 Moreover, it may not be advisable to require large numbers of peopl e who rdy on exempt
wd s for domestic needs to curtal their use so tha asmal number of permitted senior right holders can continue using
water for nondomestic purposes. Nevertheess, states could possibly subject other nondomestic exempt uses, such as
outdoor irrigation, sock watering, industrid, and other uses, tothe priority sysem. n867 Obviously, the determination
of which uses qudi fy as nondomestic use will depend upon how each state defines "domestic use.”

Enforcement is another consideration because states would need to make some determination regarding which ex-
empt wells are adequatdy connected to the water source that is subject to acdl, which could dso entall some admins-
trative costs. n868 However, regardless of enforcement, most new exempt wells would have very junior priority dates,
which could [*249] have achilling effect on the use of exempt wells in areas where such junior priority dates would
not be sufficient to guarantee the avail ability of water. n869

10. Ban New Exempt Wdlsin Aress Where PublicWater Systems Are Available and Require Them to Hook Up to
Public Sygems When T hey Become Available

Another way to mitigate the impacts of exempt wels isto only dlow new wdlsin areas where public water systems
are unav alable and require them to hook up to public systems when they become available. For instance, Arizona,
Colorado, Nevada, New Mexico, and Oklahoma have laws tha dlow municipditiesto regulae exempt wells or prohibit
them in aress where amunicipdity or water district can furnish water. n870 This method may not have a significant
impact on water use and consumption because exempt wdls could possibly continue to use the same amount of water
after hooking up to amunicipd system. Moreover, it would not reduce the proliferation of exempt wels in aress where
public water systems are not avalable

However, thismethod would address a number of other concerns. First, it would address water quaity concerns by
reducing the number of exempt wdl owners, who are often ill-equipped to respond to water quality and quantity prob-
lems. Second, from an administrative standpoint, exempt wedlsthat hook up to a public system would no longer be ex-
empt, making them easier to regulate and monitor for compliance with conservaion efforts. Third, this goproach would
limit unregul ated exempt wel use by preventing the instdlation of new exempt wells in areas where a public water sup-
ply isavalable Fourth, as described in Part [1.Jof this Report, the fact that New Mexico was able to enact changes in
2001 regarding the ability of municipdities to restrict new domestic wels in nonagriculturaly-zoned aress shows that
this gpproach can be politicdly feasible.

Nevethdess, it shoud be noted that hooking up existing exempt welsto public systems once such systems be-
come available could ental significant costs and may not be logidicdly feasiblein every case, especidly with respect to
large numbers of exempt wells in subdivisionsthat were built to circumvent the permitting process. n871 One way to



limit these costs would be to establish a fund that would pay for a portion of the expenses associa ed with hooking up
exempt wdls to a public system. States that collect fees in conjunction with wel-driller licensing, natices of intent to
drill, and exempt well registration could dlocate a portion of those fees to fill the coffers of such afund. States could
aso consider dlocating aportion [*250] of the fees that they collect through the permitting and registration of nonex-
empt wells.

C. Generdly Fessible Approaches for Existing and New Exempt Wdls
1. Updae Exempt Wdl Information When Property IsTransferred

Thosestaes with limited information regarding the locations and numbers of existing exempt wells could require sdl-
ers to test exempt welson their property, to provide an update regarding the wdl when the property istransferred from
one owner to another, or both. n872 Furthermore, updates could indude information about the well's specific location,
cgpacity, construction, €c.

It is true tha this approach would not provide information on every exempt wdl and enforcement could be an issue
Nevethdess, itis afarly inexpensive goproach tha would provide states with some useful information regarding ex-
empt wels and such information could be used to estimate well numbers and posdble impacts. Moreover, Oregon, New
Jersey, and Rhode Island require testing a the time of transfer, which seems toindicate that this approach may be po-
liticdly feasible in some states. n873

2. Cdlaborative and Negotiated Approaches

It islikdy that any atempt to mitigate the impacts of exempt wells will generate some type of politicd opposition One
way to lessen such opposition isfor rdevent state agencies, counties, environmentd groups, and other interested parties
to work with one another to create collaborative or negotiated goproaches that address the adverse impacts of exempt
wdls, while dlowing for responsible use of the exemptions. The memorandum of agreement between W ashington's
Depatment of Ecology and Kittitas County isone example of how parties with differing interests can work together to
create such an goproach. n874

Moreover, in those states tha do not have the politica cepitd to modify their exemptions, collaborative gpproaches
may represent the most feasible way for such states to mitigate the adverse impacts of exempt wdls. Although such
approaches would likdy require significant compromise, apoliticdly feasible epproach that addresses some, but na al,
adverse impacts is preferabl e to those approaches that may be more effective but are politicdly infeasible. Moreover, in
many cases, mitigating the adverse impacts of exempt wels will require ongoing cooperation between stakeholders with
differing interests, and unilaera approaches that do not sdicit orincorporate input from al interested parties may hin-
der cooperaion and limit the effectiveness of a mitigation approach.

[*251]
3. Utilize Monitoring Methods Other Than Metering

Asdiscussed inPat V. A, it isunlikey that dates will bedble to inddl meers on every exempt wdl within their bor-
ders. However, states may want to consider utilizing infrared aerid photogrgphy, Landsa images, and sdf-reporting to
monitor exempt well use. T hese methods are |ess expensive than requiring metering, and water resources managers
could limit administrative costs by usng them to focus on those areas where exempt wdls are creating the grestest con-
cern.

With respect to aerid photography and Landsat, these methods would not dlow statesto moritor individud exempt
use, but would alow them to monitor aress of concern - such as "exempt" subdivisions - and characterize generd prob-
lems. Once states have identified agenera problem with these methods, they can utilize more specific methods to ad-
dress the concern.

On the other hand, states could monitor individua exempt use by encouraging exempt well users to report ther us
age and provide information regarding their wels (cgpacity, location, date drilled, etc.) with some type of incentive to
cooperae. The principle bendfit of this methodisthat it would be rdaivdy inexpensive and would provide water re-
sources managers with information regarding exempt wel numbers and withdrawds. Such a program could aso ask
we | owners to provide information regarding the location, ownership, and condition of their wels, which managers
could use to creste more accurat e water budgets, manage permit applications, and dlocae available water resour ces.
Obviously, this method would likdy not provide water managers with a compl ete picture of how much water exempt



we s consume because some sd f-reported dat a could be biased and inaccurate. Moreover, it is possible that such a pro-
gram would not indude al exempt wel users, and those who are not in compliance would likey not participate. Never-
theless, thisapproach would provide water resource managers with a least some idea of exempt well usage without the
costs associated with other more costly and administrativel y-intensive gpproaches, such as on-site inspections or meter-
ing.

Notwithstanding the above, requiring theinstalation of meters on new exempt wels in ceartain aress of concern
may be aviable monitoring method depending upon the number of wells to be metered, the associated cost, and whether
astates laws dlow for the metering of exempt wels. Those dates tha have the authority to meter new exempt wells
may want to consider doing so in areas where exempt use has become problematic.

4. Pudic Educaion Programs

Given tha mog exempt wdl owners are typicdly not trained wdl operators, states could mitigate some of the adverse
water qudity impacts associaed with the ma ntenance of exempt wells through public education programs amed a
hdping wdl owners become better stewards of their wels and shared groundwater resources. n875 All fifty states cur-
rently have web [*252] sites and other educationd maerids amed a hdping wel owners, and additiond proactive
efforts to publicize these resources could be used to reach out to well owners through commercids, presentations, ec.
n876 Such programs may be particularly needed in areas where land-use has changed from an agriculturd to an urban
purpose and men-made contaminants such as nitrates persist in the groundwater. n877 States could dso concentrate
these efforts in areas where exempt wells have become problematic.

Although education programs would not ensure that well owners properly maintain their wells such programs do
not appear to be prohibitivdy expensive, and well owners have an incentive to ensure that their drinking water is safe.
Therefore, it is possible tha well owners would be willing to participate in education programs and implement mainte
nance techniques that are not overly complicated or expensive. n878

States could dso uilize similar programs to educate exempt wel users regarding the importance and need for them
to reduce consumption or ensure that their use conforms to the rdevant limits Such programs would most likey not be
mandatory, but it ispossibletha exempt well users would respond favorably to programs that show how compliance
can directly benefit them through the preservation of shared groundwater supplies and the protection of water qudity.

VII. Condusion

The debae over exempt wels isunlikdy to subside as theWest's popul aion continuesto grow. Although conditions
vary across the West with respect to such wells there are some observations that gopear to be universd. First, asa
state's populaion incresses, the demand for water grows, thereby raising the costs and time associated with obtaining
permits and providing an incentive to use exempt wellsto supply water for new deved opment. Second, well-defined
mitigation approaches tha focus on speci fic issues and areas where exempt wells are creating chalenges gppear to be
more administratively and politicaly feasible than broad, statewide gpproaches. Third, in states where efforts to modify
exemptions are likdy to generate significant politica resistance, states may want to utilize coll aborative gpproaches tha
address speci fi ¢ concerns associ aed with exempt wels and alow for responsible exempt uses. Fourth, states should
consider taking steps to ensure that they have suffi cient well record information to make informed decisions about how
and whether to mitigate the adverse impacts of exempt wdls. Lastly, and perhaps most importantly, the old adage "an
ounce of prevention is worth apound of curée' is gpplicable here, and efforts to mitigate the impacts of existing exempt
wells [*253] aelikdy to be more costly and administratively and politicaly difficult than prospective measures that
prevent future adv erse impacts.

In sum, thereis no "one szefits dl" goproach for addressing exempt well impacts and each stat€'s individua cir-
cumstances will determine how and whether it will address the issues associated with exempt groundwater use. It is
important to nae that exempt welsmay not pose a problem in every western state given the fact tha laws, populaion
growth, and water availability vary greatly across the West. In some states, the benefits that exempt wdls provide, espe-
cdadly in dlowing desired growth in rurd areas, may outweigh their impacts, while it may betoo costly for other states
not to curtail orrestrict exempt wdl use. Neverthd ess, those statesthat are not currently experiencing chalenges with
respect to exempt wels may want to examine their exemptionsto identify potentia problems that may ariseinthe fu-
ture, and take steps to ensure that such problems do na occur.

Legal Topics:



For rd aed research and practice materids, see the following legd topics:
Administrative LavAgency RulemakingRule Application & InterpretationGenerd OverviewGovenmentsState & T erri-
torid GovernmentsLicensesGovernmentsState & Territorid GovernmentsWater Rights
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sd, Mont.

Id. § 82-2-306(5).

Id. § 82-2-306(6).

Id. § 82-2-306(7)(a).

Mont. Admin. R. 17.36.108 (LEXIS through Oct. 30, 2009).

Id. & 17.36.330.

Id.

Id. a 17.36.331.

Id. & 17.36.333.

Id. & 17.36.332.

Id.

Mont. Code Ann. §37-43-302(1) (2009); see dso E-mail from Candece F. West, Chief Legd Coun-
Dep't of Naturd Res. & Conservation, to Nathan Bracken, Legd Counsd, W. States Water Coundil

(Mar. 26, 2009, 16:01:00 MST) (on file with author) (referencing atached corrections to previous version of this

Report).

n135.

nl136.

nl37.

nl38.

n139.

n140.

nl4l.

nl142.

nl143.

Mont. Code Ann. § 37-43-302(2) (2009).

Id. § 85-2-516.

Id.

Id.

Nebraska Ground Water Management and Protection Act, Neb. Rev. Sta. § 46-735(1) (2004).

Id. § 46-712(1) (Supp. 2008).

Id. § 46-735(1) (2004).

Id.

Id. § 46-707(3) (Supp. 2008).



nl44.

n14s.

n146.

nl47.

n148.

n149.

n150.

nl51.

n152.

n153.

nl154.

n155.

n156.

n157.

n158.

n159.

n160.

nl61.

nl62.

n163.

nle4.

nl1e6s5.

Id. §846-713 to-714.

Id. § 46-714(1)-(2).

Id. § 46-714(4).

Id. 8846-714(3), -735(1) (2004 & Supp. 2008).

Id. § 46-602(9).

Id. § 46-602(11) (Supp. 2008).

Id. § 46-602(9) (2004 & Supp. 2008).

Id. § 46-736 (2004).

Id. § 46-1223 (2004 & Supp. 2008).

Id. § 46-1229 (Supp. 2008).

Id. § 46-1231.

Id. § 46-1233(2).

178 Neb. Admin Code § 12-003 (West, Westlaw through Sept. 30, 2009).

Neb. Rev. Stat. § 46-1241 (2004).

Id.

Id. § 46-602(9) (2004 & Supp. 2008).

Id. § 534.180 (2007).

Id. § 534.013.

Id.

Id. § 534.180(4).

Id.

Id. § 533.024.



n166. Id. § 533.370(10).

n167. Id. § 533.024.

n168. Id. § 534.080(4). The priority date for a domestic wel "isthe date of completion of thewd| &s: () re-
corded by the wdl driller on the log he files with the State Engineer pursuant to NRS 534.170; or (b) demon-
strated through any other documentation or evidence speci fi ed by the State Enginear.” Id. T he priority date for
the use of domestic water to supply an accessory dwelling unit "isthe date of approva of the accessory dweling
unit by thelocd governing body or ganning commisson.” Id. §534.180(4)(d).

n169. Id. § 533.370(5).

n170. Id. § 533.360(3).

n171. E-mail from Jason King, Acting State Eng'r, Nev. Div. of Water Res., to Nathan Bracken, Legd
Counsd, W. StaesWater Coundil (Feb. 24, 2009, 09:44:00 MST) (on file with author).

nl72. Id.

nl73. Id.

n174. Nev. Rev. Sta. § 534.110(5) (2007).

n175. E-mail from Jason King to Nathan Bracken, supra note 171.

n176. Nev. Rev. Sta. § 534.180(2) (2007).

nl77. 1d.

n178. 1d. § 534.120(3)(c)-(d). Of note, the Nevada code gives the state engineer the authority "to make
rules, regulations and orders when groundwater is being depleted in [g] designated area,” and such authority in-
cdudes "prefared uses of wa er; temporary permits to appropriate water; revocetion of temporary permits; [and)]
restrictions placed on certain wdls." Id. § 534.120. While a strict reading of section 534.120 could be interpreted
to give the gate engineer the authority to restrict the drilling of domestic wdls, the "staute isnormaly inter-
preted as rd ating to what [Nevadaterms] quasi-municipd permits that are often issued for asingle well serving
about 4 homes." See E-mail from Jason King to Nathan Bracken, supranote 171.

n179. Nev. Rev. Stat. § 534.125 (2007).

n180. Id. §8278.335, .377, .461; see dso Hanak and Browne, supranote 55, a& 157 (referencing sections
278.335 and 278.377).

n181. Nev. Rev. Stat. § 534.120(3)(e) (2007).

n182. Id. § 278.461(2).



n183. Nev. Op. Atty Gen. Na. 97-19, 85 (1997), avalable a& http://ag state.nv.ud publications/ago/ er-
chive/1997_AGO.pdf [heranafter Nev. Op. Att'y Gen.].

n1s4. Id.
n185. Nev. Rev. Stat. §8§534.140, .160 (2007).
n186. Id. § 534.017.

n187. Nev. Admin. Code § 534.320(1), (3) (West, Westlaw through July 31, 2009, Supp. 2009-1); see dso
Nev. Op. Atty Gen., supranote 183, a 85 (citing Nevada administrative code section 534.320(1) and stating, "A
wd |-driller must file a notice of intention to drill with theDivision of Water Resources before drilling a water
wdl, incuding domestic wells").

n188. Nev. Rev. Sta. § 534.170(1)-(2) (2007).
n189. Nev. Admin. Code § 534.360 (2009).
n190. Seeid §534.370(1)(b).

nl191. Nev. Op. Atty Gen., supranote 183 & 85.

n192. Rather than an "exemption," New Mexico's domestic wdls fdl under an "exception" because they are
subject to regulation and permitting They are "excepted"” in the sense tha New Mexico law does not provide the
state engineer with discretion to deny an application for a domestic wdl. See E-mail from D.L. Sanders, Chief
Counsd, N.M. Office of the State Eng'r, to Nathan Bracken, Legd Counsd, W. StatesWater Council (Mar. 31,
2009, 06:15:00 MST) (on file with author).

n193. N.M. Stat. § 72-12-1.1 (Supp. 2009).

n194. Id. (emphasis added). The orly ingance when the state engineer can rgect an goplication for a domes-
ticwel permit is when the well is located in an area where the use of wat e has been restri cted by a court, or
when the wdl would be located in an area of weter quaity concern where a government entity has recom-
mended against the drilling of new wdls. N.M. Code R. §19.27.5.13A (West, Westlaw through Sept. 1, 2009).

n195. N.M. Code R. §19.27.5.9(D) (West, Westlaw through Sept. 1, 2009).

n196. E-mail from Arianne Singer, Litig & Adjudication Program, N.M. Office of the State Eng'r, to Na
than Bracken, Legd Counsd, W. StatesWaer Council (Mar. 30, 2009, 15:41:00 MST) (on file with author)
(referencing atached corrections to previous version of this Report).

n197. PowerPoint: John D'Antonio Jr., N.M. Sate Eng'r, Presentation to theWestern StatesWater Coundil:
Domestic Wellsin New Mexico 10 (Mar. 6, 2008) [hereinafter D'Antonio Presentation].

n198. Jocdyn Drennan, Comment, Lassoing the Loophole T he Need to Rope inthe Use of the Domestic
Wdl Loophole by Subdividers in New Mexico, 37 Nat. Resources J. 923, 937-38 (1997). See generdly N.M.
CodeR. § 19.27.59(C) (West, Westlaw through Sept. 1, 2009) ("Domestic well permits may be conditioned to



ellow the diversion of water from an existing wdl previously permitted for livestock, irrigation, or any other
beneficid purpose of use other than domestic use. Thediversion of water from a multiple use wel made pursu-
ant to a... domestic well permit shal be separatdy metered.”).

n199. N.M. Code R. §19.27.4 (West, Westlaw through Sept. 1, 2009).

n200. Cf. id §19.27.5.15

n201. Id. § 19.27.5.7(E).

n202. 1d.

n203. Id.; N.M. Stat. § 72-12-1.2 (Supp. 2009).

n204. N.M. Stat. § 72-12-1.3 (Supp. 2009).

n205. Id.

n206. |d.

n207. 1d.

n208. See Legd Comm., W. StatesWater Council, Minutes of the Legd Committee of the Western Stetes
Waer Council 4 (Oct. 16, 2008) (on file with author).

n209. N.M. Code R. §19.27.5.7(F) (West, Westlaw through Sept. 1, 2009).

n210. Id. § 19.27.514.

n211. See D'Antonio Presentation, supranote 197, a 12.

n212. Id.

n213. E-mail from Arianne Singer to Nathan Bracken, supra note 196.

n214. N.M. Code R. § 19.27.5.13(C)(1) (West, Westlaw through Sept. 1, 2009).

n215. 1d. § 19.27.5.13 (C)(2).

n216. N.M. Stat. § 3-53-1.1(A) (2009 Supp.).

n217. Id. § 3-53-1.1(B).

n218. d. § 3-53-1.1(D).



n219. E-mail from Arianne Singer to Nathan Bracken, supra note 196.

n220. Smithv. City of Santa Fe, 2007- NMSC-055, 171 P.3d 300.

n221. I1d. PP 2, 7, 171 P.3d a 302-03.

n222. 1d. PP 4-5, 171 P.3d a 302.

n223. 1d. P29, 171 P.3d & 308. In New Mexico, a home rulemunicipaity may generdly exercise any
power or perform any function not expressly denied by statute oritsown charter. See N.M. Const. at. X, §6(D).

n224. Sennis v. City of Santa Fe, 2008- NMSC-008, 176 P.3d 309.

n225. 1d. P16, 176 P.3d a 314.

n226. Id. & PP 23-26, 171 P.3d & 316. T he case was remanded to the digrict court to determine whether
the city filed the ordinance with the state engineer. Id. & P 26, 171 P.3d at 316. On remand, the district court
found tha the city had filed the ordinance. Intervi ew with D.L. Sanders, Gen. Chief Counsd, N.M. Office of the
State Eng'r, in Park City, Utah (July 16, 20009).

n227. SeeinfraPat IV.F.1.

n228. See Litigation/Water Rights: Exempt Wdls/New Mexico, W. StaesWater, Aug. 8 2008 a1, 1.

n229. N.M. Stat. Ann. § 47-6-9(A) (Supp. 2009).

n230. Id.

n231. 1d. § 47-6-11(B)-(C).

n232. Id. § 47-6-11(F)(1).

n233. Id. § 47-6-11(F)(2). Opinions are dso required from the New Mexico Depatment of T ransportation,
the rdevant soil and conservation district, "each Indian nation, tribe or pueblo with ahistoricd, culturd or re-
source tie with the county” that requests notification, and "such other public agencies as the county deems nec-

essay." Id. § 47-6-11(F)(2)-(6).
n234. Drennan, supranote 198, a 934.
n235. 1d.
n236. N.M. Stat. Ann. 8 47-6-11(H) (Supp. 2009).

n237. Id.



n238. 1d.

n239. Id. § 3-21-1 (1999 & Supp. 2009); id. § 4-37-1 (1992); see dso Drennan, supranote 198 a 934 n.53
("The ability of counties to condition pat approvd is an implied power that stemsfrom a county's generd police
powers.").

n240. N.M. Sta. Ann. 8 47-6-17(B) (LexisNexis 1995).

n241. N.M. Code R. §19.27.5.9(F) (West, Westlaw through Oct. 1, 2009).

n242. N.M. Sta. Ann. § 72-12-12 (LexisNexis 1997); seedso N.M. Code R. §19.27.4.8(4) (West, Westlav
through Oct. 1, 2009) (requiring any person who engages in the business of drilling awdl in New Mexico to ec-
quire alicense issued by a state enginegr).

n243. N.M. Code R. §19.27.4.29(K) (West, Westlaw through Oct. 1, 2009).

n244. Id.

n245. N.D. Cent. Code§ 61-04-02 (2003).

n246. 1d.

n247. 1d.

n248. Seeid

n249. Id. § 64-04-01.1(3).

n250. Id. § 61-20-02.

n251. See N.D. Admin Code 90-01-01-01 to -02-04-04 (West, Westlaw through Supp. 333, July 1, 2009).

n252. Id. § 33-18-01-06(12).

n253. Okla Stat. Ann. tit. 82 §1020.3 (West 1990).

n254. Id. § 1020.1(2) (West Supp. 2010).

n255. 1d. § 105.2(A) (West 1990).

n256. Id. § 1020.21.

n257. 1d. 8 1020.16 (West 1990 & Supp. 2010).

n258. See Okla Admin. Code § 785:35-7-1 (West, Westlaw through Nov. 2, 2009).



n259. 1d. § 785:35-5-1.

n260. Or. Rev. Sta. § 537.545(1) (2007). T he exemption dso gpplies to down-hole heat exchange purposes,
land gpplications that meet certain criteria, and "waering the lavns, grounds and fields not exceeding 10 acres
in area of schools located within a criticd ground water area Id.

n261. 1d. § 537.545(2)-(3).

n262. SB. 788 75th Leg. Assem., Reg. Sess. § 1 (Or. 2009).

n263. 1d.

n264. 1d.

n265. 1d.

n266. Or. Rev. Stat. § 537.730 (2007).

n267. Id. § 537.775.

n268. Or. Admin. R. 333-061-0325(1) (2009).

n269. Id. §§333-061-0325(1)-(2), 333-061-0310.

n270. Or. Rev. Stat. §§537.747(1), .762 (2007).

n271. Id. § 537.765(1).

n272. 1d. § 537.756(3).

n273. E-mail from Doug Woodcock, Manager, Groundwater Section, Or. Water Res. Dep't, to Nathan
Bracken, Legd Counsd, W. States Water Council (Mar. 25, 2009, 15:36:00 MST) (on file with author); Or. Wa
ter Res. Dep't, Wdl Log Query, http://gpps2.wrd.state.or.us/apps/gw/ wel_|og/Default.aspx (last visited Jan. 24,
2010).

n274. SD. Codified Laws § 46-5-8 (2004).

n275. 1d. § 46-1-6(7); SD. Admin. R. 74:02:01:01 (West, Westlaw through Oct. 18, 2009).

n276. SD. Codified Laws § 46-1-6(7) (2004).

n277. SD. Admin. R 74:0201:03 (West, Westlaw through Oct. 18, 2009).

n278. SD. Codified Laws § 46-5-8 (2004).



n279.

n280.

n281.

n282.

n283.

n284.

n285.

n286.

n287.

n288.

SD. Admin. R. 74:0201:05.02 (West, Westlaw through Oct. 18, 2009).

SD. Codified Laws§§46-4-1, -4-3 to -4-6, -5-2 (2004).

Id. § 46-4-3.

Id. § 46-4-1.1

Id. § 46-5-1.1

Id. § 46-6-9.

Id.

Id. § 46-6-11.

S.D. Admin. R. 74:0201:08.01 (West, Westlaw through Oct. 18, 2009).

E-mail from Garland Erbde, Chief Eng'r, Water Rights, S.D. Dep't of Env't & Naturd Res., to Nathen

Bracken, Legd Counsd, W. States Water Council (Feb. 9, 2009, 1206:00 MST) (on file with author); see dso
S.D. Admin. R. §74:53:01:19 (West, Westlaw through Oct. 18, 2009).

n289.

n290.

E-mail from Garland Erbde to Nathan Bracken, supra note 288.

Id.

n291. Tex. Water Code Ann. § 36.117(b) (Vernon 2008).

n292.

n293.

Id. § 36.117(c), (K).

Id. § 36.117(d)(1). The Hill Country PGMA encompasses dl of Bandera, Blanco, Gillespie, Kenddl,

and Ker Counties, as wdl as parts of Coma, Hays, Travis, and Bexar Counties. T ex. Groundweter Prot.
Comm., Wha Is aPriority Groundwater Management Area (PGMA)? (2009), available a
http://www.tgpc. gate tx. us/subcommittees/ POE/FAQSPGMAs FAQ.pdf.

n294. Tex. Water Code Ann. § 36.117(d)(1) (Vernon 2008).

n295.

n296.

n297.

Seeid

Seeid a § 11.002.

30 Tex. Admin Code § 297.1(18) (West, Westlaw through Dec. 31, 2009).

n298. Tex. Water Code Ann. 8§ 36.117(h) (Vernon 2008).



n299. Id. § 36.117()(2).
n300. Id. § 36.117()).

n301. Tex. Loc. Gov't Code Ann. § 232.023(a), (b)(7) (Vernon 2005); see dso E-mail from Ken Peterson,
Chief Legd Counsd, Tex. Waer Dev. Bd, to Nathan Bracken, Legd Counsd, W. StatesWaer Council (Mar.
25, 2009, 16:26:00 MST) (on file with author) (referencing attached corrections to previous version of thisRe-
port).

n302. 30 Tex. Admin Code § 230.1(a) (West, Westlaw through Dec. 31, 2009).
n303. Tex. Waer Code Ann. 8 36.117(i) (Vernon 2008).

n304. Seeid

n305. Tex Occ. Code Ann § 1901 (Vernon 2004 & Supp. 2009).

n306. As explained inPat I, Cdifornia does not have exempt wdls because it does not have a comprehen-
sive groundwater management program. See supra Part 11.C. Utahis theonly gate with a comprehensive
groundwater management program that does not contain an exemption for certain ground water uses.

n307. Utah Code Ann § 73-1-1 (1989).
n308. 1d. § 73-3-2(1)(a) (Supp. 2009).

n309. Seeid §§73-3-3, -8 (1989 & Supp. 2009) (setting out methods for obtaining a change goplication,
and the state enginear's duties upon filing of a change application); id. § 73-1-10 (Supp. 2009) (covering con-
veyances of water rights).

n310. Piute Reservoir & Irrigation Co. v. W. Panguitch Irrigation& Reservoir Co., 367 P.2d 855, 858
(Utah 1962) (refusing an application to change the use of gppropriated surface water because "if a'de minimus'
reduction of the waters available to the lower water users were dlowed ... over and over again, the damage to the

lower users would be unbearabl €'); see dso Wayment v. Howard, 2006 UT 56, P 13n.11, 144 P.3d 1147, 1151
n.11 ("We have not adopted the de minimus gandard, but rather have stated that no impairment is acceptable™).

n311. See Utah CodeAnn. §73-3-5.6 (Supp. 2009); see dso E-mail from Norman Johnson, Dir., Naturel
Res. Div., Utah Att'y Gen.'s Office, to Nathan Bracken, Legd Counsd, W. States Water Coundil (Feb. 3, 2009,
09:46:00 MST) (on file with author) ("Utah does not treat smal groundwater wells differently than other subdi-
vision uses.").

n312. Utah Code Ann § 73-3-2(1)(b) (Supp. 2009).

n313. Id. § 73-3-5.6(2)-(3). ""Smal amount of water' means the anount of waer necessary to meet the re-
quirements of: (i) oneresidence (ii) 1/4 acre of irrigable land; and (iii) alivestock watering right for: (A) ten
catle or (B) the equivaent amount of weter of [ten cattleg] for livestock other than catle" Id. § 73-3-5.6(1)(d).



n314. 1d. § 73-3-5.6(2)-(3).

n315. Id. § 73-3-6(1)(3)(i).

n316. Id. § 73-3-7; see Utah Admin Coder. 655-6-7(C) (2009), http://www.rules.utah.gov/ publi-
cat/code/r655/ r655-006. htm#T 7 (last visited Jan. 24, 2010) (granting the Division of Water Rights discretion to
hold ahearing if requested in atimdy-filed protest).

n317. See Bonham v. Morgan, 788 P.2d 497, 500-01 (Utah 1989).

n318. Utah Code Ann § 73-3-8(1)(a) (Supp. 2009).

n319. Utah Admin Coder. 655-4-2 (2009), http:/www.rules.utah.gov/publicat/code/r655/r655-004. htm#T 2
(lest visited Jan. 24, 2010).

n320. See Utah CodeAnn.8873-1-3, -3-1 (1989).

n321. Id. § 73-3-16(2) (Supp. 2009).

n322. 1d. § 73-3-17(1).

n323. Seeid §73-1-4(2)(a).

N324. |d. § 73-3-5.6(4)-(6). Applicants can submit proof on alapsed application if they can demonstrate
that they constructed the works and were using the works on the date the epplication lgpsed. E-mail from Boyd
Clayton, Deputy Eng'r, Utah Div. of Water Rights to Nathan Bracken, Legd Counsd, W. States Water Council
(Mar. 21, 2009, 06:18:00 M ST) (on file with author) (referencing attached question-and-answer shegt). In such
ceses, the priority date on the cetificat e that the state engineer will issue will bethe date the applicant submitted
proof. Id.

n325. E-mail from Boyd Clayton to Nathan Bracken, supra note 324.

n326. 1d.

n327. 1d.

n328. Id.

n329. Id.

n330. Id.

n331. Id.

n332. 1d.



n333. Id.

n334. Id.

n335. Id.

n336. See U.S. Geologicd Survey, Utah Water Science Center: Wha We Do,
http://ut.water.usgs.gov/about/whawedo.html (last visited Jan. 24, 2010); U.S. Geologicd Survey, Stream De-
pletion - UintaRiver Near Roosevdt, UT, http://ut.water.usgs.gov/projects/ sreamdepletion (last visited Jan. 24,
2010).

n337. E-mail from Boyd Clayton to Nathan Bracken, supra note 324.

n338. Id.

n339. Id.; Interview with Dennis Srong, Dir., Utah Div. of Water Res. (Apr. 23, 2009).

n340. E-mail from Boyd Clayton to Nathan Bracken, supra note 324.

n341. Id.

n342. E-mail from Norman Johnson to Nathan Bracken, supra note 311.

n343. E-mail from Boyd Clayton to Nathan Bracken, supra note 324.

n344. Utah Code Ann § 73-3-25(2) (Supp. 2009); see dso E-mail from Boyd Claytonto Nathan Bracken,
supra note 324.

n345. Utah Code Ann § 73-3-25(3) (Supp. 2009). T he current bond amount is$ 5000. Utah Admin Coder.
655-4-3.2.5 (2009), http://www.rules.utah.gov/publicat/code/r655/r655-004.htm#T 3 (Iast visited Jan. 24, 2010).

n346. Utah Admin Coder. 655-4-3.2 (2009), http//www.rules.utah.gov/publicat/code/r655/r655-
004.htm#T 3 (last visited Jan. 24, 2010); see dso Utah Div. of Water Rights, Wdl Drillers License & Operaion
Registration, http://nrwrtl.nr.gate ut.us/wdlinfo/register.asp (last visited Jan. 24, 2010).

n347. Utah Admin Coder. 655-4-1.3.1 (2009), http://www.rules.utah.gov/publicat/code/r655/ r655-
004.htm#T 1 (last visited Jan. 24, 2010); see dso Utah Div. of Water Rights, Water Wl Drilling Information,
http://nrwrt1.nr.state ut. us/we linfo/default.asp (last visited Jan. 24, 2010).

n348. Utah Admin Coder. 655-4-1.25 (2009), http://www.rules.utah.gov/publica/code'r655/ r655-
004.htm#T 1 (last visited Jan. 24, 2010).

n349. Id. r. 655-4-4.5.1, http://www.rul es.utah.gov/publi cat/code/r655/r655-004. htm#T 4 (last visited Jan.
24, 2010).



n350. Seeid r. 655-4-5, hitp://www.rules.utah.gov/publicat/code/r655/r655-004.htm#T 5 (last vidted Jan.
24, 2010).

n351. Wash. Rev. Code§ 90.44.040 (2008).

n352. Id. § 90.44.050.

n353. Id. T he exemption does not mention the quantity of water that can be used for stock watering and
lawn watering or noncommerci d gardening purposes, and it appears tha there is no limit for these uses.

n354. Id. (stating that exempt wells used "regularly and beneficidly” are entitled to "aright equd totha es-
tablished by a pemit").

n355. Robet N. Cddwel, Sx-Packs for Subdivisions: The Cumulative Effects of Washington's Domestic
Wdl Exemption, 28 Enwvtl. L. 1099, 1103-04 (1998) (describing the limitations of Washington's exempt well
staute).

n356. SeeWash. Rev. Code § 90.44.130 (2008) (applying the priority system tod! appropriators of
groundwater without distinction).

n357. 1d. § 90.44.030 ("T he right of an gppropriaor and owner of surface water shdl be superior to any
subsequent right ... to be acquired in or to ground waer.").

n358. 1d. § 90.44.110 ("No public ground waters that have been withdrawn shdl be wasted without eco-
nomic beneficid use.").

n359. SateDep't of Ecology v. Campbel & Gwinn, L.L.C., 43 P.3d 4, 10 (Wash 2002).

n360. Kara Dunn, Comment, Got Water? Limiting Washington's Stockwatering Exemption to Five T hou-
sand Galons Per Day, 83 Wash L. Rev. 249, 263-64 (2008).

n361. Id. at 266.

n362. Id. at 267.

n363. 1d.

n364. Caddwdl, supranote 355, a 1104.

n365. Wash. Rev. Code§ 90.44.050 (2008).

n366. Cddwel, supranote 355, a 1104.

n367. Wash. Rev. Code § 90.44.050 (2008); see dso Cadwedl, supra note 355, a 1104.

n368. Regulatory Reform Act of 1995, Wash. Rev. Code § 34.05.330 (2008).



n369. Water Resources Act of 1971, Wash. Rev. Code § 90.54.050(2) (2008).

n370. Id. § 90.03.360 (emphasis added); see elso Jeff M ati & Lynn Cdeman, Water Res. Program, W ash.
State Dep't of Ecology, Responsiveness Summary and Concise Explanatory Statement: Chgpter 173-173WAC
Requirements for Messuring and Reporting Water Use 21 (2001), available a
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