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Three examples from Utah



Instream Flow
1986-1989 1992

Who Division of Wildlife Resources

What Perfected Water Right

Required legislative approval for title or 

long term interest

Where Natural Channels (point to point)

Why Preservation or propagation of fish

When (Priority)

Special terms No new appropriation

No eminent domain

Supporting studies



Instream Flow

1986-1989 1992

Who Division of Wildlife Resources Division of Wildlife Resources and 

Division of Parks and Recreation

What Perfected water right

Required legislative approval for 

title or long term interest

Perfected water right

Required legislative approval for title for fish

No approval for donation 

Where Natural Channels (point to point) Natural stream or Altered natural stream 

channel (point to point)

Why Preservation or propagation of fish Propagation of fish

Public recreation

Reasonable preservation or enhancement 

of the natural stream environment 

When (Priority)

Special terms No new appropriation

No eminent domain

Supporting studies

No new appropriation

No eminent domain

Supporting studies (public benefit)

No physical structure or physical diversion 

required 



Instream Flow

1992 2008

Who Division of Wildlife Resources and 

Division of Parks and Recreation

Fishing group added but only with DWR 

approval

What Perfected water right

Required legislative approval for title

No approval for donation 

Same as 1992

(legislative appropriation)

Where Natural stream or Altered natural 

stream channel (point to point)

Same as 1992, but can’t move original point of 

diversion upstream nor extend downstream 

point past next physical diversion (probably 

only applied to fishing group)

Why Propagation of fish

Public recreation

Reasonable preservation or 

enhancement of the natural stream 

environment 

Same as 1992

Fishing group only to protect or restore for 

native Bonneville cutthroat, Colorado River 

cutthroat, or Yellowstone cutthroat.

When (Priority) Distributed according to change priority date 

within the stream section

Special terms No new appropriation

No eminent domain

Supporting studies (public benefit)

No physical structure or physical 

diversion required 

Same as 1992

Water is considered to be beneficially used

Application doesn’t create right of public 

access



2008 2022

Who Division of Wildlife Resources 

Division of State Parks

Fishing group

Division of Forestry, Fire and State Lands 

Person entitled to the use of water (with division director’s approval)

What For a division:

Perfected water right

Required legislative appropriation for title

No approval for donation

For a division:

Perfected water right

Required legislative appropriation for title

No approval for donation

Where Natural stream or Altered natural stream channel (point to point)

Can’t move original point of diversion upstream nor extend 

downstream point past next physical diversion (probably only 

applied to fishing group)

Instream flow within a specified section of a natural or altered stream

For use on sovereign lands (navigable waterways at time of statehood)

Can’t move original point of diversion upstream nor extend downstream point past next physical 

diversion

Why Propagation of fish

Public recreation

Reasonable preservation or enhancement of the natural stream 

environment 

Fishing group only to protect or restore for native Bonneville 

cutthroat, Colorado River cutthroat, or Yellowstone cutthroat.

Propagation or maintenance of wildlife

Management of state parks

Reasonable preservation or enhancement of natural aquatic environment

Fishing group only to protect or restore for native Bonneville cutthroat, Colorado River cutthroat, or 

Yellowstone cutthroat

When 

(Priority)

Distributed according to change priority date within the stream 

section

Distributed according to change priority date within the stream section

Special 

terms

No new appropriation

No eminent domain

Supporting studies (public benefit)

No physical structure or physical diversion required 

Water is considered to be beneficially used

Application doesn’t create right of public access

No new appropriation

No eminent domain

Supporting studies (public benefit and necessity for instream flow or use on sovereign lands)

No physical structure or physical diversion required 

Water is considered to be beneficially used

Application doesn’t create right of public access





Instream Flow / Use on Sovereign Land



Water Reuse



Water Reuse



Water Reuse



Water Reuse



Water Reuse



Water Reuse 73-3c-302 Application to the state engineer.

(1)(a) A public agency proposing a water reuse project shall apply to the state engineer.

(b) The state engineer’s approval of a water reuse project application filed under this section is 

conditioned on the approval of the director under Section 73-3c-301.

(6)(a) The state engineer shall approve a water reuse application if the state engineer concludes that 

the proposed water reuse:

(i) is consistent with the underlying water right; and

(ii) for an application in which the water would have otherwise been discharged into a tributary of 

the Great Salt Lake, includes an adequate replacement plan provided by the applicant.

(7)(a) For an application in which the water would have otherwise been discharged into a tributary of 

the Great Salt Lake, the applicant shall submit a water replacement plan that provides an equivalent 

amount of water to the Great Salt Lake.

(b) The state engineer may:

(i) approve the application in part or with conditions to assure equivalent replacement of water to 

the Great Salt Lake; or

(ii) deny an application if the replacement plan cannot assure equivalent replacement of water to 

the Great Salt Lake.



Water Reuse 73-3c-302 Application to the state engineer.

(1)(a) A public agency proposing a water reuse project shall apply to the state engineer.

(b) The state engineer’s approval of a water reuse project application filed under this section is 

conditioned on the approval of the director under Section 73-3c-301.

(6)(a) The state engineer shall approve a water reuse application if the state engineer concludes that 

the proposed water reuse:

(i) is consistent with the underlying water right; and

(ii) for an application in which the water would have otherwise been discharged into a tributary of 

the Great Salt Lake, includes an adequate replacement plan provided by the applicant.

(7)(a) For an application in which the water would have otherwise been discharged into a tributary of 

the Great Salt Lake, the applicant shall submit a water replacement plan that provides an equivalent 

amount of water to the Great Salt Lake.

(b) The state engineer may:

(i) approve the application in part or with conditions to assure equivalent replacement of water to 

the Great Salt Lake; or

(ii) deny an application if the replacement plan cannot assure equivalent replacement of water to 

the Great Salt Lake.



Wilson’s Phalarope

https://birdsoftheworld.org/bow/species/wilpha/1.0/introduction



Wilson’s Phalarope



Wilson’s Phalarope 
(Petition)



Wilson’s Phalarope
(Petition) (Breeding Range)



Wilson’s Phalarope (Petition)









Legal Advisor to State Engineer

Mark Stratford mstratford@utah.gov

801-538-7380

Thank you.

mailto:mstratford@utah.gov
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